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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s2 amended 

j udgment  convi ct i ng Jui qui n Ant hony Pi nkar d ( Pi nkar d)  of  

possessi on of  cocai ne wi t h i nt ent  t o del i ver .   I n uphol di ng t he 

j udgment  of  convi ct i on,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ' s  deni al  of  Pi nkar d' s mot i on t o suppr ess evi dence 

sei zed f r om hi s bedr oom subsequent  t o t he of f i cer s '  war r ant l ess 

ent r y of  hi s home based upon an anonymous t i p t hat  t wo 

                                                 
1 St at e v.  Pi nkar d,  No.  2008AP1204- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Apr .  21,  2009)  ( per  cur i am) .  

2 The Honor abl e M.  Joseph Donal d of  Mi l waukee Count y 
pr esi ded.  
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i ndi v i dual s i n Pi nkar d' s house appear ed t o be sl eepi ng next  t o 

dr ugs,  money and dr ug par apher nal i a and t hat  t he door  t o t he 

r esi dence was s t andi ng open.   The di sposi t i ve i ssues i n t hi s  

case ar e whet her  t he of f i cer s '  war r ant l ess ent r y i nt o Pi nkar d' s 

home came about  dur i ng t he exer ci se of  a bona f i de communi t y 

car et aker  f unct i on,  and i f  so,  whet her  t hat  f unct i on was 

r easonabl y exer ci sed,  t her eby per mi t t i ng t he subsequent  sei zur e 

of  evi dence t hat  was i n pl ai n v i ew.   We concl ude t hat  under  t he 

c i r cumst ances of  t hi s case,  t he of f i cer s '  war r ant l ess home ent r y 

t o ensur e t he heal t h and saf et y of  t he occupant s was under t aken 

as a bona f i de communi t y car et aker  f unct i on,  whi ch was 

r easonabl y exer c i sed.   Accor di ngl y,  t he of f i cer s  l awf ul l y sei zed 

evi dence of  a cr i me t hat  was i n pl ai n v i ew.  

I .   BACKGROUND 

¶2 On August  24,  2006 at  8: 55 a. m. ,  Ci t y of  Mi l waukee 

Pol i ce Of f i cer  Mi ke Lopez ( Lopez) ,  r ecei ved an anonymous t i p i n 

whi ch t he cal l er  st at ed t hat  he had j ust  l ef t  2439 Sout h 7t h 

St r eet ,  Pi nkar d' s r esi dence,  i n Mi l waukee.   The cal l er  st at ed 

t hat  i nsi de t hat  r esi dence t wo peopl e,  " Bi g Boy"  and hi s 

gi r l f r i end,  " Amal i a, "  appear ed t o be sl eepi ng;  t hat  l ocat ed next  

t o t hem was cocai ne,  money and a di gi t al  scal e;  and t hat  t he 

r ear  door  t o t he r esi dence was s t andi ng open.   Lopez cal l ed Ci t y  

of  Mi l waukee Pol i ce Of f i cer  John Osowski  ( Osowski ) ,  a member  of  

t he I nt el l i gence Di vi s i on Gang Cr i mes Uni t ,  on hi s cel l  phone 

and r el ayed what  he had l ear ned f r om t he anonymous cal l er .   

Lopez f ur t her  st at ed t hat  he was concer ned about  t he occupant s 

of  t he r esi dence.   Lopez coul d not  i nvest i gat e t he compl ai nt  
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because of  a pr i or  engagement ,  so he asked Osowski  i f  he woul d 

check on t he occupant s of  t he r esi dence.  

¶3 Osowski  r ecei ved Lopez' s cal l  at  9: 00 a. m.  and 

af t er war d r esponded t o Pi nkar d' s r esi dence, 3 whi ch he admi t t ed 

" sounded l i ke a dr ug house, "  wi t h f our  ot her  pol i ce of f i cer s 

f r om t he Gang Cr i mes Uni t .   Pi nkar d' s r esi dence i s t he r ear  uni t  

of  a t hr ee- f ami l y house.   The of f i cer s went  t o t he back ent r ance 

t hat  Osowski  expl ai ned i s t he " mai n door "  t o Pi nkar d' s r esi dence 

t hat  l eads excl usi vel y t o Pi nkar d' s uni t .   Thi s ent r ance had one 

heavy,  al umi num door  t hat  was st andi ng t hr ee- quar t er s open.   

Remai ni ng out si de Pi nkar d' s r esi dence,  t he of f i cer s knocked on 

t he open door  and announced t hei r  pr esence.    

¶4 Af t er  wai t i ng 30- 45 seconds and r ecei v i ng no r esponse,  

t he of f i cer s t hen ent er ed Pi nkar d' s r esi dence t o " check t he 

wel f ar e of  t he occupant s. "   Speci f i cal l y,  Osowski  t est i f i ed t hat  

t hey ent er ed " [ t ] o make sur e t hat  t he occupant s t hat  t he cal l er  

had r ef er r ed us wer e not  t he v i ct i ms of  any t ype of  cr i me;  t hat  

t hey wer en' t  i nj ur ed;  t hat  t hey wer en' t  t he v i ct i ms of  l i ke a 

home i nvasi on,  r obber y;  t hat  t hey wer e okay,  and t o saf eguar d 

any l i f e or  pr oper t y i n t he r esi dence. "    

¶5 Fr om t he of f i cer s '  posi t i on j ust  i nsi de t he r ear  door ,  

t hey coul d see a bedr oom di r ect l y t o t hei r  l ef t .   That  bedr oom 

door  al so was st andi ng open.   The of f i cer s coul d see t wo peopl e 

                                                 
3 I t  i s  uncl ear  f r om t he r ecor d how soon af t er  Osowski  

r ecei ved Lopez' s cal l  t hat  he and hi s f el l ow of f i cer s ar r i ved at  
Pi nkar d' s r esi dence.   However ,  t he par t i es agr ee t hat  t he 
of f i cer s ar r i ved at  appr oxi mat el y 9: 00 a. m.  
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i nsi de t he bedr oom,  Pi nkar d and a woman,  who " appear ed t o be 

sl eepi ng. "   The of f i cer s ent er ed t he bedr oom " j ust  t o see i f  

[ t hey]  coul d awake [ t he occupant s] "  and agai n l oudl y announced 

t hemsel ves as t he pol i ce.   Nei t her  of  t he occupant s i n t he bed 

r esponded.   The of f i cer s had t o physi cal l y shake Pi nkar d t o wake 

hi m.   I n pl ai n v i ew i nsi de t he bedr oom,  t he of f i cer s sei zed 

cocai ne,  cr ack cocai ne,  mar i j uana and a di gi t al  scal e.   The 

of f i cer s t hen ar r est ed Pi nkar d and sei zed a gun f r om under neat h 

t he mat t r ess on whi ch Pi nkar d had been sl eepi ng.  

¶6 Pi nkar d was char ged wi t h possessi ng a f i r ear m as a 

f el on,  possessi on of  cocai ne wi t h i nt ent  t o del i ver  as a second 

or  subsequent  of f ense and f el ony bai l - j umpi ng.   Pi nkar d wai ved 

hi s pr el i mi nar y hear i ng.   He t hen f i l ed a mot i on t o suppr ess al l  

of  t he evi dence t he of f i cer s sei zed f r om hi s r esi dence ar gui ng 

t hat  t he of f i cer s '  war r ant l ess ent r y i nt o hi s r esi dence vi ol at ed 

hi s r i ght s under  t he Four t h Amendment  and Ar t i c l e I ,  Sect i on 11 

of  t he f eder al  and st at e const i t ut i ons,  r espect i vel y.  

¶7 At  t he suppr essi on hear i ng,  t he c i r cui t  cour t  

i mpl i c i t l y  f ound Osowski ' s t est i mony was cr edi bl e because i t  

f ound,  as Osowski  t est i f i ed,  t hat  t he of f i cer s ar r i ved at  

Pi nkar d' s r esi dence " t o i nqui r e as t o t he heal t h and saf et y of  

t he i ndi v i dual s t hat  wer e s l eepi ng. "   The ci r cui t  cour t  deni ed 

Pi nkar d' s mot i on t o suppr ess t he evi dence sei zed f r om i n pl ai n 

v i ew,  concl udi ng t hat  t he of f i cer s '  war r ant l ess ent r y i nt o 

Pi nkar d' s r esi dence was not  unl awf ul  because t hey wer e oper at i ng 

r easonabl y wi t hi n t hei r  communi t y car et aker  f unct i on.   However ,  

t he c i r cui t  cour t  gr ant ed Pi nkar d' s mot i on t o suppr ess t he gun 
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sei zed f r om under neat h hi s mat t r ess because t he cour t  concl uded 

t he sear ch went  beyond t he r easonabl e exer ci se of  t he of f i cer s '  

communi t y car et aker  f unct i on.  

¶8 Pur suant  t o a pl ea agr eement  t hat  encompassed t hr ee 

ot her  pendi ng cases agai nst  Pi nkar d,  he pl ed gui l t y i n t he 

pr esent  case t o t he possessi on of  cocai ne wi t h t he i nt ent  t o 

del i ver  and t o f el ony bai l - j umpi ng.   The char ge of  possessi on of  

a f i r ear m as a f el on was di smi ssed.    

¶9 Pi nkar d moved f or  r econsi der at i on of  t he c i r cui t  

cour t ' s  deni al  of  hi s mot i on t o suppr ess t he evi dence of  dr ug 

possessi on sei zed f r om i n pl ai n v i ew.   I n suppor t  of  hi s mot i on,  

Pi nkar d at t ached t wo suppl ement al  pol i ce r epor t s,  whi ch he 

cl ai med demonst r at ed t hat  t he of f i cer s ent er ed hi s r esi dence " t o 

commence a dr ug i nvest i gat i on,  not  because t hey wer e concer ned 

about  t he occupant s as communi t y  car et aker s. "   The cour t  deni ed 

Pi nkar d' s mot i on,  r ei t er at i ng t hat  t he of f i cer s ent er ed t he 

r esi dence as communi t y car et aker s.  

¶10 Pi nkar d appeal ed t he ci r cui t  cour t ' s  " or der s denyi ng 

hi s suppr essi on and r el at ed r econsi der at i on mot i ons. "   St at e v.  

Pi nkar d,  No.  2008AP1204- CR,  unpubl i shed sl i p op. ,  ¶4 ( Wi s.  Ct .  

App.  Apr .  21,  2009) .   The cour t  of  appeal s af f i r med.     I d. ,  ¶1.   

Fol l owi ng our  r ecent  deci s i on i n St at e v.  Kr amer ,  2009 WI  14,  

315 Wi s.  2d 414,  759 N. W. 2d 598,  t he cour t  of  appeal s concl uded 

t hat  t he of f i cer s '  act i ons based on t he anonymous t i p wer e 

" suf f i c i ent  pur suant  t o Kr amer  t o sat i sf y an ar t i cul at i on of  an 

obj ect i vel y r easonabl e basi s t o engage i n a communi t y car et aker  

f unct i on even i f  t her e [ al so]  was a pot ent i al  t o exer ci se l aw 
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enf or cement  f unct i ons dur i ng t hat  i nvest i gat i on. "   Pi nkar d,  No.  

2008AP1204- CR,  unpubl i shed sl i p op. ,  ¶10 ( Wi s.  Ct .  App.  Apr .  21,  

2009) .  

¶11 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶12 I n r evi ewi ng t he deni al  of  a mot i on t o suppr ess 

evi dence,  we wi l l  uphol d a c i r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  f act  unl ess t hey ar e c l ear l y er r oneous.   See St at e v.  

Font e,  2005 WI  77,  ¶11,  281 Wi s.  2d 654,  698 N. W. 2d 594.   

However ,  we i ndependent l y r evi ew t he ci r cui t  cour t ' s  appl i cat i on 

of  const i t ut i onal  pr i nci pl es t o t hose f act s.   St at e v.  Ar i as,  

2008 WI  84,  ¶11,  311 Wi s.  2d 358,  752 N. W. 2d 748.   " Accor di ngl y,  

we i ndependent l y  r evi ew whet her  an of f i cer ' s communi t y car et aker  

f unct i on sat i sf i es t he r equi r ement s of  t he Four t h Amendment  and 

Ar t i c l e I ,  Sect i on 11 of  t he f eder al  and st at e Const i t ut i ons. "   

Kr amer ,  315 Wi s.  2d 414,  ¶16 ( c i t i ng St at e v.  Kel sey C. R. ,  2001 

WI  54,  ¶34,  243 Wi s.  2d 422,  626 N. W. 2d 777) .  

B.   Communi t y Car et aker  Funct i on 
Exer ci sed i n a Resi dence 

¶13 The f eder al  and st at e const i t ut i ons do not  pr ot ect  

agai nst  al l  sear ches and sei zur es,  but  onl y " unr easonabl e 

sear ches and sei zur es. "   Ar i as,  311 Wi s.  2d 358,  ¶25 ( c i t i ng 

U. S.  Const .  amend.  I V; 4 Wi s.  Const .  ar t .  I ,  § 11) . 5  " The 
                                                 

4 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 
pr ovi des i n r el evant  par t :   " The r i ght  of  t he peopl e t o be 
secur e i n t hei r  per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be v i ol at ed 
.  .  .  . "  
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ul t i mat e st andar d set  f or t h i n t he Four t h Amendment  i s 

r easonabl eness. "   Cady v.  Dombr owski ,  413 U. S.  433,  439 ( 1973) .   

" Subj ect  t o a f ew wel l - del i neat ed except i ons,  war r ant l ess 

sear ches ar e deemed per  se unr easonabl e under  t he Four t h 

Amendment . "   St at e v.  Faust ,  2004 WI  99,  ¶11,  274 Wi s.  2d 183,  

682 N. W. 2d 371;  Payt on v.  New Yor k,  445 U. S.  573,  586 ( 1980)  

( " I t  i s  a basi c pr i nci pl e of  Four t h Amendment  l aw t hat  sear ches 

and sei zur es i nsi de a home wi t hout  a war r ant  ar e pr esumpt i vel y 

unr easonabl e. " )  ( i nt er nal  quot at i ons omi t t ed) .  

¶14 The Uni t ed St at es Supr eme Cour t  and cour t s  of  t hi s 

st at e have r ecogni zed t hat  a pol i ce of f i cer  ser vi ng as a 

communi t y car et aker  t o pr ot ect  per sons and pr oper t y may be 

const i t ut i onal l y per mi t t ed t o per f or m war r ant l ess sear ches and 

sei zur es.   See Cady,  413 U. S.  at  448;  St at e v.  Zi edoni s,  2005 WI  

App 249,  ¶14,  287 Wi s.  2d 831,  707 N. W. 2d 565.   Because we 

" i nt er pr et  t he pr ovi s i ons of  t he Four t h Amendment  and Ar t i c l e I ,  

Sect i on 11 as equi val ent  i n r egar d t o communi t y car et aker  

anal yses, "  we l ook t o t he Uni t ed St at es Supr eme Cour t ' s  

i nt er pr et at i on of  t he communi t y car et aker  except i on t o t he 

Four t h Amendment ' s war r ant  r equi r ement .   Kr amer ,  315 Wi s.  2d 

414,  ¶18.  

¶15 The communi t y car et aker  except i on has i t s or i gi ns i n 

Cady.   I n Cady,  Dombr owski ' s car  was di sabl ed on t he si de of  t he 

                                                                                                                                                             
5 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

pr ovi des i n r el evant  par t :   " The r i ght  of  t he peopl e t o be 
secur e i n t hei r  per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be v i ol at ed 
.  .  .  . "  
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r oad as t he r esul t  of  an acci dent .   Cady,  413 U. S.  at  443.   

Because t he of f i cer s knew Dombr owski  was a Chi cago pol i ce 

of f i cer  and bel i eved he was r equi r ed t o car r y a ser vi ce r evol ver  

at  al l  t i mes,  t he of f i cer s conduct ed a war r ant l ess sear ch of  t he 

vehi c l e " t o pr ot ect  t he publ i c f r om t he possi bi l i t y  t hat  a 

r evol ver  woul d f al l  i nt o unt r ai ned or  per haps mal i c i ous hands. "   

I d.  at  436,  443.  

¶16 The Cour t  uphel d t he war r ant l ess sear ch,  concl udi ng 

t hat  " [ l ] ocal  pol i ce of f i cer s .  .  .  f r equent l y i nvest i gat e 

vehi c l e acci dent s i n whi ch t her e i s no cl ai m of  cr i mi nal  

l i abi l i t y  and engage i n .  .  .  communi t y car et aki ng f unct i ons,  

t ot al l y di vor ced f r om t he det ect i on,  i nvest i gat i on,  or  

acqui s i t i on of  evi dence r el at i ng t o t he v i ol at i on of  a cr i mi nal  

st at ut e. "   I d.  at  441.   I n so concl udi ng,  t he Cour t  not ed t hat  

" ' f or  t he pur poses of  t he Four t h Amendment  t her e i s a 

const i t ut i onal  di f f er ence bet ween houses and car s, ' "  expl ai ni ng 

t hat  a war r ant l ess sear ch of  a car  deemed r easonabl e may be 

unr easonabl e i n t he cont ext  of  a sear ch of  a home.   I d.  at  439 

( quot i ng Chamber s v.  Mar oney,  399 U. S.  42,  52 ( 1970) ) .  

¶17 I n Sout h Dakot a v.  Opper man,  428 U. S.  364 ( 1976) ,  an 

of f i cer  conduct ed a war r ant l ess " r out i ne i nvent or y sear ch of  an 

aut omobi l e l awf ul l y i mpounded by pol i ce. "   I d.  at  365.   The 

Cour t  uphel d t he war r ant l ess i nvent or y sear ch,  expl ai ni ng t hat  

t he of f i cer s wer e exer ci s i ng a " ' communi t y car et aki ng 

f unct i on[ ] ' "  i n t he i nt er est  of  publ i c saf et y.   I d.  at  368 

( quot i ng Cady,  413 U. S.  at  441) .   The Cour t  expl ai ned t hat  i t  

" has consi st ent l y sust ai ned pol i ce i nt r usi ons i nt o aut omobi l es 



No.  2008AP1204–CR   

 

9 
 

i mpounded or  ot her wi se i n l awf ul  pol i ce cust ody wher e t he 

pr ocess i s ai med at  secur i ng or  pr ot ect i ng t he car  and i t s 

cont ent s. "   I d.  at  373.   As i n Cady,  t he Cour t  i n Opper man 

r el i ed on t he di mi ni shed expect at i on of  pr i vacy i n aut omobi l es 

as par t  of  i t s  r at i onal e f or  per mi t t i ng t he of f i cer s '  sear ch t o 

secur e t he car ' s cont ent s.   I d.  at  368- 69.    

¶18 Of f i cer s may exer ci se t wo t ypes of  f unct i ons:   l aw 

enf or cement  f unct i ons and communi t y car et aker  f unct i ons.   See 

Cady,  413 U. S.  at  441;  see al so Kr amer ,  315 Wi s.  2d 414,  ¶32.   

An of f i cer  exer ci ses a communi t y car et aker  f unct i on " when t he 

of f i cer  di scover s a member  of  t he publ i c who i s i n need of  

assi st ance. "   Kr amer ,  315 Wi s.  2d 414,  ¶32.    

¶19 Pi nkar d' s i nt er pr et at i on l i mi t s l aw enf or cement ' s 

communi t y car et aker  f unct i on t o aut omobi l es.   Pi nkar d ar gues 

t hat  Cady and Opper man' s emphasi s on t he di st i nct i on bet ween 

aut omobi l e sear ches and home sear ches and t he hei ght ened 

expect at i on of  pr i vacy i n one' s home suggest s t hat  a communi t y 

car et aker  f unct i on i s not  suf f i c i ent  t o suppor t  a war r ant l ess 

home i nt r usi on.   

¶20 Fi r st ,  we not e t hat  t her e i s no l anguage i n Cady or  

Opper man t hat  l i mi t s an of f i cer ' s communi t y car et aker  f unct i ons 
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t o i nci dent s i nvol v i ng aut omobi l es. 6  We r ead Cady not  as 

pr ohi bi t i ng of f i cer s f r om ent er i ng a r esi dence wi t hout  a war r ant  

whi l e exer ci s i ng a communi t y car et aker  f unct i on,  but  i nst ead as 

" counsel [ i ng]  a caut i ous appr oach when t he except i on i s i nvoked 

t o j ust i f y l aw enf or cement  i nt r usi on i nt o a home. "   Sout h Dakot a 

v.  Deneui ,  775 N. W. 2d 221,  239 ( S. D.  2009) ;  see al so Uni t ed 

St at es v.  Gi l l espi e,  332 F.  Supp.  2d 923,  929 ( W. D.  Va.  2004)  

( c i t i ng Cady,  t he cour t  expl ai ned t hat  r el y i ng on t he communi t y 

                                                 
6 We ar e not  al one i n our  i nt er pr et at i on of  Cady v.  

Dombr owski ,  413 U. S.  433 ( 1973) ,  and Sout h Dakot a v.  Opper man,  
428 U. S.  364 ( 1976) ,  and our  concl usi on t hat  t he communi t y 
car et aker  except i on t o t he war r ant  r equi r ement  may be appl i ed t o 
r esi dences.   See Uni t ed St at es v.  Rohr i g,  98 F. 3d 1506,  1523,  
1522 ( 6t h Ci r .  1996)  ( concl udi ng t hat  because " an i mpor t ant  
' communi t y car et aki ng'  i nt er est  mot i vat ed t he of f i cer s '  ent r y, "  
t he of f i cer s '  " f ai l ur e t o obt ai n a war r ant  [ di d]  not  r ender  t hat  
ent r y unl awf ul "  wher e of f i cer s ent er ed def endant ' s home t o 
" abat [ e]  an ongoi ng nui sance by quel l i ng l oud and di sr upt i ve 
noi se" ) ;  Sout h Dakot a v.  Deneui ,  775 N. W. 2d 221,  226,  239 ( S. D.  
2009)  ( not i ng t hat  i t  was deci di ng " [ i ] n a case of  f i r st  
i mpr essi on .  .  .  whet her  t he communi t y car et aker  doct r i ne .  .  .  
shoul d al so be appl i ed t o a home sear ch"  and concl udi ng t hat  t he 
except i on may be " i nvoked t o j ust i f y l aw enf or cement  i nt r usi on 
i nt o a home" ) ;  Cal i f or ni a v.  Ray,  981 P. 2d 928,  934 ( Cal .  1999)  
( concl udi ng t hat  t he communi t y car et aker  doct r i ne di d not  appl y,  
but  not i ng t hat  " [ u] nder  t he communi t y car et aki ng except i on,  
c i r cumst ances shor t  of  a per cei ved emer gency may j ust i f y a 
war r ant l ess ent r y"  of  a home) ;  New Jer sey v.  Gar bi n,  739 A. 2d 
1016,  1019,  1018 ( N. J.  Sup.  Ct .  1999)  ( i n concl udi ng t hat  t he 
of f i cer s '  war r ant l ess ent r y i nt o a gar age was j ust i f i ed under  
t he communi t y car et aker  except i on,  t he cour t  expl i c i t l y  st at ed 
t hat  t he per f or mance of  communi t y car et aki ng f unct i ons " may 
pr ovi de t he r equi s i t e aut hor i t y f or  ent r y i nt o a pr i vat e 
r esi dence wi t hout  a war r ant " ) ;  Vi r gi ni a v.  Wat er s,  456 S. E. 2d 
527,  530 ( Va.  Ct .  App.  1995)  ( not i ng t hat  " no l anguage i n .  .  .  
Cady r est r i ct s an of f i cer ' s communi t y car et aki ng act i ons t o 
i nci dent s i nvol v i ng aut omobi l es"  and concl udi ng t hat  " an 
of f i cer ' s communi t y car et aker  f unct i ons ar e not  l i mi t ed sol el y 
t o aut omobi l e st ops" ) .  
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car et aker  except i on t o suppor t  a war r ant l ess ent r y i nt o a home 

i s " mor e suspect "  t han when a communi t y car et aker  f unct i on i s 

i nvol ved i n t he sear ch of  an aut omobi l e) .   Al t hough a mul t i t ude 

of  act i v i t i es f al l  wi t hi n t he communi t y car et aker  f unct i on,  not  

ever y i nt r usi on t hat  r esul t s f r om t he exer ci se of  a communi t y 

car et aker  f unct i on wi l l  f al l  wi t hi n t he communi t y car et aker  

except i on t o per mi t  a war r ant l ess ent r y i nt o a home.   Whet her  a 

gi ven communi t y car et aker  f unct i on wi l l  pass must er  under  t he 

Four t h Amendment  so as t o per mi t  a war r ant l ess home ent r y 

depends on whet her  t he communi t y car et aker  f unct i on was 

r easonabl y exer ci sed under  t he t ot al i t y of  t he c i r cumst ances of  

t he i nci dent  under  r evi ew.    

¶21 Second,  Wi sconsi n case l aw,  dat i ng back t o our  ver y 

f i r st  di scussi on of  t he communi t y car et aker  except i on t o t he 

war r ant  r equi r ement ,  suppor t s our  concl usi on t hat  t he communi t y  

car et aker  except i on may be appl i ed t o r esi dences.   I n Bi es v.  

St at e,  76 Wi s.  2d 457,  251 N. W. 2d 461 ( 1977) ,  our  f i r st  

di scussi on of  t he communi t y car et aker  except i on,  a pol i ce 

of f i cer  r ecei ved a r adi o message " di r ect i ng hi m t o i nvest i gat e a 

noi se compl ai nt "  near  Bi es'  gar age.   I d.  at  461.   The of f i cer  

wal ked ar ound t he gar age and saw i n pl ai n v i ew t hr ough t he open 

r ear  door way what  he bel i eved was st ol en t el ephone cabl e.   

Wi t hout  per mi ssi on or  a war r ant ,  t he of f i cer  sei zed t he cabl e 

f r om i nsi de t he gar age.   I d.  at  461–62.   We not ed t hat  Bi es'  

gar age was l ocat ed on t he " cur t i l age of  hi s dwel l i ng,  and i t  was  

not  i n any sense a semi - publ i c ar ea"  and,  t her ef or e,  was " wi t hi n 

t he Four t h Amendment ' s pr ot ect i on. "   I d.  at  462.   I n concl udi ng 
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t hat  t he of f i cer s '  obser vat i on and sei zur e of  t he cabl e f r om 

Bi es'  gar age wer e const i t ut i onal l y per mi ssi bl e because t he 

of f i cer  was exer ci s i ng a bona f i de communi t y car et aker  f unct i on,  

i d.  at  474,  we expl ai ned t hat :  

Checki ng noi se compl ai nt s bear s l i t t l e i n common wi t h 
i nvest i gat i on of  cr i me.   As a gener al  mat t er  i t  i s 
pr obabl y mor e a par t  of  t he " communi t y car et aker "  
f unct i on of  t he pol i ce .  .  .  .   The of f i cer  was 
cl ear l y j ust i f i ed i n pr oceedi ng t o t he al l ey i n 
quest i on and conduct i ng a gener al  sur vei l l ance of  t he 
ar ea t o det er mi ne whet her  some noi se or  ot her  
di st ur bance was pr esent .  

I d.  at  471.  

¶22 Whi l e Bi es di d not  expl i c i t l y  st at e t hat  a bona f i de 

communi t y car et aker  f unct i on may suppor t  a war r ant l ess home 

ent r y,  i t  necessar i l y  i mpl i es such an i nt er pr et at i on.   Thi s i s 

so because Bi es i nvol ved an of f i cer ' s war r ant l ess ent r y of  t he 

cur t i l age of  t he def endant ' s r esi dence,  i d.  at  462,  whi ch " i s 

act ual l y ' consi der ed par t  of  t he home i t sel f  f or  Four t h 

Amendment  pur poses, ' "  St at e v.  Mar t wi ck,  2000 WI  5,  ¶26,  231 

Wi s.  2d 801,  604 N. W. 2d 552 ( quot i ng Ol i ver  v.  Uni t ed St at es,  

466 U. S.  170,  180 ( 1984) ) . 7  I t  i s  wel l - set t l ed t hat  " [ t ] he 

pr ot ect i on pr ovi ded by t he Four t h Amendment  t o a home al so 

ext ends t o t he cur t i l age of  a r esi dence. "   I d.  ( c i t i ng Ol i ver ,  

466 U. S.  at  180) .    

                                                 
7 Wi t hout  c i t i ng St at e v.  Bi es,  76 Wi s.  2d 457,  251 

N. W. 2d 461 ( 1977) ,  t he di ssent  mi st akenl y asser t s:   " Fur t her ,  
l i ke t he Supr eme Cour t ,  t hi s cour t  has never  ext ended t he 
except i on t o j ust i f y war r ant l ess ent r y of  a home.   Never ,  unt i l  
now. "   Di ssent ,  ¶35.   We di sagr ee wi t h t he di ssent ' s 
r epr esent at i on.  
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¶23 I n St at e v.  Hor ngr en,  2000 WI  App 177,  238 Wi s.  2d 

347,  617 N. W. 2d 508,  t he cour t  of  appeal s appl i ed a communi t y 

car et aker  anal ysi s t o Hor ngr en' s mot i on t o suppr ess evi dence 

obt ai ned i n a war r ant l ess ent r y of  hi s home.   I d. ,  ¶7.   The 

pol i ce wer e di spat ched t o Hor ngr en' s apar t ment  based on a 

r epor t ed sui c i de t hr eat .   I d. ,  ¶11.   The cour t  of  appeal s 

det er mi ned t hat  pol i ce r esponse based on t hei r  concer n f or  t he 

saf et y of  an i ndi v i dual  t hr eat eni ng sui c i de was a bona f i de 

communi t y car et aker  f unct i on,  r easonabl y under t aken.   I d. ,  ¶14.   

¶24 I n St at e v.  Fer guson ( Shane Fer guson) ,  2001 WI  App 

102,  244 Wi s.  2d 17,  629 N. W. 2d 788,  t he cour t  of  appeal s agai n 

appl i ed a communi t y car et aker  anal ysi s t o t he sear ch of  a 

r esi dence.   A 911 cal l  t hat  r epor t ed a f i ght  at  Fer guson' s 

r esi dence br ought  t he pol i ce t o t he scene.   I d. ,  ¶2.   Upon t hei r  

ar r i val ,  t hey encount er ed a t eenage woman who was hi ghl y  

i nt oxi cat ed.   I d.   The young woman unl ocked her  apar t ment  and 

t he pol i ce f ol l owed her  i nsi de wher e t hey obser ved t wo ot her  

t eenager s who wer e al so i nt oxi cat ed.   I d. ,  ¶¶3- 4.   They al so saw 

sever al  empt y gal l on cont ai ner s f or  har d l i quor  and empt y beer  

bot t l es,  f r om whi ch t hey sur mi sed t hat  t he under age occupant s 

had consumed a s i gni f i cant  amount  of  al cohol .   I d. ,  ¶4.   Dur i ng 

t hei r  r evi ew of  t he apar t ment ,  t he pol i ce came upon a l ocked 

bedr oom door .   I d. ,  ¶5.   They cal l ed out  r epeat edl y,  but  

r ecei ved no r esponse.   I d.   Based on t hei r  concer n t hat  someone 

i nsi de may need assi st ance,  t hey j i mmi ed t he l ock and f ound 

Fer guson and mar i j uana pl ant s.   I d.    
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¶25 I n appl y i ng t he communi t y car et aker  anal ysi s,  t he 

cour t  of  appeal s expl ai ned t hat  pol i ce pr esence at  Fer guson' s 

apar t ment  was occasi oned by a 911 cal l  t o r epor t  a f i ght ,  and 

t hat  whi l e at  hi s apar t ment ,  t hey encount er ed under age dr i nki ng,  

whi ch i s not  a cr i me.   I d. ,  ¶13.   Thei r  concer n i n ent er i ng 

Fer guson' s bedr oom was t hat  an under age per son may have passed 

out  i nsi de and was i n need of  assi st ance.   I d. ,  ¶14.   I n 

concl udi ng t hat  t he communi t y car et aker  f unct i on had been 

r easonabl y under t aken,  t he cour t  of  appeal s bal anced t he publ i c 

i nt er est  i n pr ovi di ng assi st ance wi t h Fer guson' s i nt er est  i n 

pr event i ng t he i nt r usi on gi ven t he f act s and ci r cumst ances 

pr esent ed.   I d. ,  ¶20.   

¶26 As t he above exampl es show,  wher e t he communi t y 

car et aker  f unct i on has been hel d t o have suppor t ed a war r ant l ess 

home ent r y,  Wi sconsi n cour t s have car ef ul l y exami ned t he 

expr essed concer n f or  whi ch t he communi t y car et aker  f unct i on was 

under t aken t o det er mi ne i f  i t  was bona f i de.   I d. ,  ¶14;  

Hor ngr en,  238 Wi s.  2d 347,  ¶11.   Then,  t he cour t s bal anced t he 

publ i c i nt er est  i n act i ng on t he st at ed concer n wi t h t he Four t h 

Amendment  r i ght  t o pr ecl ude unr easonabl e sear ches or  sei zur es i n 

one' s home.   See Shane Fer guson,  244 Wi s.  2d 17,  ¶20;  Hor ngr en,  

238 Wi s.  2d 347,  ¶14.   Thi s anal ysi s i s consi st ent  wi t h t he 

appr oach we t ook i n Bi es wher e ent r y i nt o t he cur t i l age was made 

wi t hout  a war r ant .   See Bi es,  76 Wi s.  2d at  462,  474.   We shal l  
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empl oy a s i mi l ar  anal ysi s of  t he communi t y car et aker  f unct i on8 

cur r ent l y under  r evi ew.  

                                                 
8 Some cour t s have mi st akenl y conf l at ed t he communi t y 

car et aker  except i on and t he emer gency except i on t o t he war r ant  
r equi r ement  of  t he Four t h Amendment .   See,  e. g. ,  Gar bi n,  739 
A. 2d at  1018–19 ( hol di ng t hat  t he of f i cer s'  war r ant l ess 
i nt r usi on was j ust i f i ed under  t he communi t y car et aker  except i on,  
but  i n set t i ng f or t h t he communi t y car et aker  except i on,  t he 
cour t  c i t ed t o and quot ed f r om a ser i es of  emer gency except i on 
cases) ;  Mar yl and v.  Al exander ,  721 A. 2d 275,  281- 84 ( Md.  Ct .  
Spec.  App.  1998)  ( c i t i ng bot h emer gency ai d and communi t y 
car et aker  cases i n di scussi ng t he communi t y car et aker  
except i on) ;  Massachuset t s v.  Bat es,  548 N. E. 2d 889,  891 n. 2 
( Mass.  App.  Ct .  1990)  ( opi ni ng t hat  t he emer gency except i on i s 
" [ s] omet i mes cal l ed t he ' communi t y car et aker  except i on' " ) ;  
Nevada v.  Ri ncon,  147 P. 3d 233,  237 ( Nev.  2006)  ( asser t i ng t hat  
t he communi t y car et aker  except i on r equi r es an " obj ect i vel y 
r easonabl e bel i ef  t hat  emer gency assi st ance i s needed" ) .    

However ,  t he except i ons ar e not  one and t he same.   The 
communi t y car et aker  except i on does not  r equi r e t he c i r cumst ances 
t o r i se t o t he l evel  of  an emer gency t o qual i f y as an except i on 
t o t he Four t h Amendment ' s war r ant  r equi r ement .   See Cady,  413 
U. S.  at  447- 48 ( i nvoki ng t he communi t y car et aker  except i on f or  
t he f i r st  t i me) .  

Conf usi on ar i ses when an of f i cer ' s conduct  under  t he 
emer gency except i on i s spoken of  as " one of  many ' communi t y 
car et aki ng f unct i ons'  of  t he pol i ce. "   Wayne R.  LaFave,  Sear ch 
and Sei zur e § 6. 6( a)  n. 6 ( 4t h ed.  2004) .   Even t hough pol i ce 
conduct  t hat  f al l s  wi t hi n t he emer gency except i on const i t ut es 
one of  t he many communi t y car et aki ng f unct i ons,  " i t  must  be 
assessed separ at el y and by a di st i nct  t est ,  as al l  such 
f unct i ons ar e not  ' j udged by t he same st andar d. ' "   I d. ;  accor d 
Hunsber ger  v.  Wood,  570 F. 3d 546,  554 ( 4t h Ci r .  2009)  ( not i ng 
t hat  t he communi t y car et aker  except i on and t he emer gency 
except i on " have di f f er ent  i nt el l ect ual  under pi nni ngs" )  ( i nt er nal  
quot at i ons and br acket s omi t t ed) .  St at ed ot her wi se,  " t he 
communi t y car et aki ng f unct i on of  pol i ce i s an aspect  of  t he 
emer gency except i on .  .  .  .   The communi t y car et aker  except i on,  
however ,  i s  an i ndependent  and br oader  except i on t o t he Four t h 
Amendment . "   Deneui ,  775 N. W. 2d at  251- 52 ( Mei er henr y,  J. ,  
di ssent i ng) .  
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¶27 Fur t her mor e,  t he anal ysi s of  Wi sconsi n cour t s i s al so 

consi st ent  wi t h t he appr oach t aken by cour t s i n ot her  

j ur i sdi ct i ons.   See Mi chi gan v.  Davi s,  497 N. W. 2d 910,  919–20 

( Mi ch.  1993) ;  Deneui ,  775 N. W. 2d at  239.   Assi st i ng member s of  

t he publ i c i n t he cont ext  of  aut omobi l es i s onl y one of  many 

ci r cumst ances i n whi ch pol i ce of f i cer s may exer ci se t hei r  

communi t y car et aker  f unct i on.   We agr ee wi t h t he Supr eme Cour t  

of  Sout h Dakot a' s r ecent  st at ement  t hat  " homes cannot  be 

ar bi t r ar i l y  i sol at ed f r om t he communi t y car et aki ng equat i on.   

The need t o pr ot ect  and pr eser ve l i f e or  avoi d ser i ous i nj ur y 

cannot  be l i mi t ed t o aut omobi l es. "   Deneui ,  775 N. W. 2d at  239.  

C.   The Ent r y i nt o Pi nkar d' s Resi dence 

¶28 Because we have concl uded t hat  under  cer t ai n 

c i r cumst ances a r easonabl y exer ci sed communi t y car et aker  

f unct i on may per mi t  a war r ant l ess ent r y i nt o a home,  we now 

                                                                                                                                                             
Mai nt ai ni ng t he di st i nct i on bet ween t he communi t y car et aker  

except i on and t he emer gency except i on i s i mpor t ant  because t he 
Uni t ed St at es Supr eme Cour t  has r ecogni zed t he appl i cat i on of  
t he emer gency except i on,  unl i ke t he communi t y car et aker  
except i on,  as j ust i f y i ng t he war r ant l ess ent r y of  a home.   See 
Mi ncey v.  Ar i zona,  437 U. S.  385,  393–94 ( 1978) .    

We have consi st ent l y mai nt ai ned t he appr opr i at e di st i nct i on 
bet ween t he t wo except i ons and have f or mul at ed di st i nct  anal yses 
f or  t he t wo except i ons.   Compar e St at e v.  Boggess,  115 Wi s.  2d 
443,  340 N. W. 2d 516 ( 1983)  ( empl oyi ng an emer gency except i on 
r at i onal e)  wi t h St at e v.  Kr amer ,  2009 WI  14,  315 Wi s.  2d 414,  
759 N. W. 2d 598 ( empl oyi ng a communi t y car et aker  r at i onal e) .   
Bef or e us,  t he St at e ar gued t he emer gency except i on as an 
al t er nat i ve r at i onal e f or  t he of f i cer s '  war r ant l ess ent r y i nt o 
Pi nkar d' s r esi dence.   Because we empl oy t he communi t y car et aker  
except i on t o r esol ve t hi s case,  we decl i ne t o addr ess t he 
emer gency except i on.  
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det er mi ne whet her  t he war r ant l ess ent r y i nt o Pi nkar d' s r esi dence 

was per mi ssi bl e under  t he Four t h Amendment . 9   

1.   The t hr ee- st ep t est  

¶29 We appl y a t hr ee- st ep t est  t o det er mi ne whet her  an 

of f i cer ' s conduct  pr oper l y f al l s  wi t hi n t he scope of  t he 

communi t y car et aker  except i on t o t he Four t h Amendment ' s war r ant  

r equi r ement .   Kr amer ,  315 Wi s.  2d 414,  ¶21.   When a communi t y 

car et aker  f unct i on i s asser t ed as t he basi s f or  a home ent r y,  

t he c i r cui t  cour t  must  det er mi ne:   ( 1)  whet her  a sear ch or  

sei zur e wi t hi n t he meani ng of  t he Four t h Amendment  has occur r ed;  

( 2)  i f  so,  whet her  t he pol i ce wer e exer ci s i ng a bona f i de 

communi t y car et aker  f unct i on;  and ( 3)  i f  so,  whet her  t he publ i c  

i nt er est  out wei ghs t he i nt r us i on upon t he pr i vacy of  t he 

i ndi v i dual  such t hat  t he communi t y car et aker  f unct i on was 

r easonabl y exer ci sed wi t hi n t he cont ext  of  a home. 10  See i d.   

The St at e bear s t he bur den of  pr oof .   I d. ,  ¶17.  

                                                 
9 Because we i nt er pr et  Ar t i c l e I ,  Sect i on 11 of  t he 

Wi sconsi n Const i t ut i on consi st ent  wi t h t he Four t h Amendment  f or  
pur poses of  communi t y car et aker  anal yses,  Kr amer ,  315 Wi s.  2d 
414,  ¶18,  we have not  r epeat ed a r ef er ence t o Ar t i c l e I ,  Sect i on 
11 of  t he Wi sconsi n Const i t ut i on each t i me we have r ef er r ed t o 
t he Four t h Amendment .    

10 The t hr ee- st ep t est  as l ai d out  i n St at e v.  Ander son,  142 
Wi s.  2d 162,  169,  417 N. W. 2d 411 ( Ct .  App.  1987) ,  as appl i ed i n 
St at e v.  Kel sey C. R. ,  2001 WI  54,  ¶35,  243 Wi s.  2d 422,  626 
N. W. 2d 777,  and as expr essl y adopt ed i n Kr amer ,  315 Wi s.  2d 414,  
¶21 & n. 8,  was empl oyed t o det er mi ne whet her  a sei zur e conduct ed 
as a communi t y car et aker  f unct i on was r easonabl e.   We have 
t ai l or ed t he t hr ee- st ep t est  t o appl y t o a war r ant l ess sear ch of  
a r esi dence,  t he conduct  at  i ssue her e,  i nst ead of  a war r ant l ess 
sei zur e of  a per son or  pr oper t y.  
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2.   Appl i cat i on of  t he t hr ee- st ep t est  

i .   Sear ch r equi r ement  

¶30 The home " i s  accor ded t he f ul l  r ange of  Four t h 

Amendment  pr ot ect i ons, "  Lewi s v.  Uni t ed St at es,  385 U. S.  206,  

211 ( 1966) ,  as " t he physi cal  ent r y of  t he home i s t he chi ef  evi l  

agai nst  whi ch t he wor di ng of  t he Four t h Amendment  i s di r ect ed, "  

St at e v.  Fer guson ( Kel l y Fer guson) ,  2009 WI  50,  ¶17,  317 

Wi s.  2d 586,  767 N. W. 2d 187 ( i nt er nal  quot at i ons omi t t ed) .   " I t  

i s  beyond quest i on,  t her ef or e,  t hat  an unconsent ed pol i ce ent r y 

i nt o a r esi dent i al  uni t  .  .  .  const i t ut es a sear ch .  .  .  . "   

Wayne R.  LaFave,  Sear ch and Sei zur e § 2. 3( b)  ( 4t h ed.  2004) .   

Accor di ngl y,  t he of f i cer s '  war r ant l ess ent r y i nt o Pi nkar d' s home 

and t hei r  subsequent  ent r y i nt o hi s bedr oom wer e sear ches wi t hi n 

t he meani ng of  t he Four t h Amendment .   See St at e v.  Boggess,  115 

Wi s.  2d 443,  449,  340 N. W. 2d 516 ( 1983)  ( concl udi ng t hat  

of f i cer s '  war r ant l ess " ent r y i nt o t he Boggess r esi dence was a 

sear ch wi t hi n t he meani ng of  t he f our t h amendment " ) .  

                                                                                                                                                             
We r ecogni ze t hat  sear ches and sei zur es " ar e 

const i t ut i onal l y and anal yt i cal l y di st i nct "  concept s.   St at e v.  
Ar i as,  2008 WI  84,  ¶25,  311 Wi s.  2d 358,  752 N. W. 2d 748.   " A 
sei zur e di f f er s f r om a sear ch,  as i t  depr i ves t he i ndi v i dual  of  
domi ni on over  hi s or  her  per son or  pr oper t y. "   I d.  ( i nt er nal  
quot at i ons omi t t ed) .   " A sear ch i nvades di f f er ent  
const i t ut i onal l y pr ot ect ed i nt er est s——t he pr i vacy i nt er est s of  a 
per son. "   Kr amer ,  315 Wi s.  2d 414,  ¶40 n. 10 ( c i t i ng Ar i as,  311 
Wi s.  2d 358,  ¶31) .   The communi t y car et aker  t hr ee- st ep t est  
appl i es wi t h equal  f or ce t o bot h war r ant l ess sear ches and 
war r ant l ess sei zur es as bot h ar e i nt er est s pr ot ect ed under  t he 
Four t h Amendment .  
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i i .   Bona f i de communi t y car et aker  f unct i on 

¶31 The second st ep r equi r es us t o det er mi ne whet her ,  

under  t he c i r cumst ances as t hey exi st ed at  t he t i me of  t he 

pol i ce conduct ,  an of f i cer  was engaged i n a bona f i de communi t y 

car et aker  f unct i on.   Kr amer ,  315 Wi s.  2d 414,  ¶23.   We r ecent l y 

r ej ect ed t he ar gument  t hat  Cady' s st at ement  t hat  communi t y 

car et aker  f unct i ons be " t ot al l y di vor ced f r om t he det ect i on,  

i nvest i gat i on,  or  acqui s i t i on of  evi dence r el at i ng t o t he 

v i ol at i on of  a cr i mi nal  st at ut e, "  Cady,  413 U. S.  at  441,  means 

" t hat  i f  t he pol i ce of f i cer  has any subj ect i ve l aw enf or cement  

concer ns,  he cannot  be engagi ng i n a val i d communi t y car et aker  

f unct i on, "  Kr amer ,  315 Wi s.  2d 414,  ¶30. 11  I nst ead,  we concl uded 

t hat :  

                                                 
11 The di ssent  not es t hat  t he evi dence sei zed by t he 

of f i cer s " can be used i n cour t  i f  t he of f i cer s wer e engaged i n 
' a bona f i de communi t y car et aker  f unct i on'  t hat  was ' t ot al l y 
di vor ced f r om t he det ect i on,  i nvest i gat i on,  or  acqui s i t i on of  
evi dence r el at i ng t o t he v i ol at i on of  a cr i mi nal  st at ut e. "   
Di ssent ,  ¶65 ( quot i ng Kr amer ,  315 Wi s.  2d 414,  ¶23) .   I n 
i sol at i on,  t hi s quot e f r om Kr amer  i s mi sl eadi ng because i t  f ai l s  
t o expl ai n our  i nt er pr et at i on of  t hi s l anguage.   Kr amer  
c l ar i f i ed:  

[ T] he " t ot al l y di vor ced"  l anguage f r om Cady does not  
mean t hat  i f  t he pol i ce of f i cer  has any subj ect i ve l aw 
enf or cement  concer ns,  he cannot  be engagi ng i n a val i d 
communi t y car et aker  f unct i on.   Rat her ,  we concl ude 
t hat  i n a communi t y car et aker  cont ext ,  when under  t he 
t ot al i t y of  t he c i r cumst ances an obj ect i vel y 
r easonabl e basi s f or  t he communi t y car et aker  f unct i on 
i s shown,  t hat  det er mi nat i on i s  not  negat ed by t he 
of f i cer ' s subj ect i ve l aw enf or cement  concer ns.  

Kr amer ,  315 Wi s.  2d 414,  ¶30.  
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[ A]  cour t  may consi der  an of f i cer ' s subj ect i ve i nt ent  
i n eval uat i ng whet her  t he of f i cer  was act i ng as a bona 
f i de communi t y car et aker ;  however ,  i f  t he cour t  
concl udes t hat  t he of f i cer  has ar t i cul at ed an 
obj ect i vel y r easonabl e basi s under  t he t ot al i t y of  t he 
c i r cumst ances f or  t he communi t y car et aker  f unct i on,  he 
has met  t he st andar d of  act i ng as a bona f i de 
communi t y car et aker ,  whose communi t y car et aker  
f unct i on i s t ot al l y di vor ced f r om l aw enf or cement  
f unct i ons.  

I d. ,  ¶36.  

¶32 I n t he case bef or e us,  we concl ude t hat  t he of f i cer s 

wer e engaged i n a bona f i de communi t y car et aker  f unct i on based 

on t he f ol l owi ng f i ndi ngs of  t he c i r cui t  cour t :   ( 1)  pol i ce 

r ecei ved a r el i abl e anonymous t i p t hat  t he occupant s of  

Pi nkar d' s home appear ed t o be sl eepi ng near  dr ugs,  money and 

dr ug par apher nal i a and t hat  t he r ear  door  of  t he home was 

st andi ng open;  ( 2)  t he of f i cer s r esponded t o Pi nkar d' s house 

because t hey wer e concer ned about  t he " heal t h and saf et y"  of  t he 

occupant s;  ( 3)  t he of f i cer s '  cor r obor at i on t hat  t he r ear  door  

was i ndeed st andi ng open;  and ( 4)  t he of f i cer s r epeat edl y 

knocked and announced t hei r  pr esence bef or e ent er i ng t he house 

and bef or e ent er i ng t he bedr oom wi t h no r esponse of  any t ype 

f r om Pi nkar d or  hi s compani on.    

¶33 Concededl y,  t hi s i s a c l ose case.   However ,  on t hese 

f act s,  we heed t he Hor ngr en cour t ' s  caut i on agai nst  " t aki ng a 

t oo- nar r ow vi ew"  i n det er mi ni ng whet her  t he communi t y car et aker  

f unct i on i s pr esent .   Hor ngr en,  238 Wi s.  2d 347,  ¶18.  

" An of f i cer  l ess wi l l i ng t o di schar ge communi t y 
car et aki ng f unct i ons i mpl i cat es ser i ousl y undesi r abl e 
consequences f or  soci et y at  l ar ge:   I n t hat  event ,  we 
mi ght  r easonabl y ant i c i pat e t he assi st ance r ol e of  l aw 
enf or cement  .  .  .  i n t hi s soci et y wi l l  go 
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downhi l l .  .  .  .   The pol i ce cannot  obt ai n a war r ant  
f or  .  .  .  ent r y.   [ W] i t hout  a war r ant ,  t he pol i ce ar e 
power l ess.   I n t he f ut ur e pol i ce wi l l  t el l  such 
concer ned ci t i zens,  ' Sor r y.   We can' t  hel p you.   We 
need a war r ant  and can' t  get  one. ' "  

I d.  ( quot i ng Cal i f or ni a v.  Ray,  981 P. 2d 928,  939 ( Cal .  1999)  

( f ur t her  i nt er nal  quot at i ons omi t t ed) ) ;  see al so Zi edoni s,  287 

Wi s.  2d 831,  ¶15 ( quot i ng wi t h f avor  t he same passage f r om Ray) .  

¶34 Fi r st ,  we not e t hat  Osowski  ar t i cul at ed t wo l egi t i mat e 

communi t y car et aker  f unct i ons under l y i ng t he war r ant l ess ent r y 

i nt o Pi nkar d' s r esi dence:   t o ensur e t hat  t he occupant s wer e not  

t he " v i ct i ms of  any t ype of  cr i me"  and " t o saf eguar d any l i f e or  

pr oper t y i n t he r esi dence. "   The ci r cui t  cour t  i mpl i c i t l y  f ound 

t hi s t est i mony cr edi bl e,  f i ndi ng t hat  t he of f i cer s ar r i ved at  

Pi nkar d' s r esi dence " t o i nqui r e as t o t he heal t h and saf et y of  

t he i ndi v i dual s t hat  wer e s l eepi ng. "   These f i ndi ngs of  f act  ar e 

not  c l ear l y er r oneous. 12  See St ei nbach v.  Gr een Lake Sani t ar y  

Di st . ,  2006 WI  63,  ¶10,  291 Wi s.  2d 11,  715 N. W. 2d 195.    

¶35 Based on t he f act s and ci r cumst ances her e,  an of f i cer  

coul d r easonabl y be concer ned t hat  Pi nkar d and hi s compani on may 

have over dosed on dr ugs.   Bot h t he anonymous cal l er  and Lopez 

i ndi cat ed t hat  dr ugs and dr ug par apher nal i a wer e pr esent .   The 

open door s t o Pi nkar d' s house and bedr oom,  al ong wi t h Pi nkar d' s 

unr esponsi veness t o l aw enf or cement ' s r epeat ed ef f or t s t o r ouse 

hi m and hi s compani on by knocki ng on t he door  al so coul d 

                                                 
12 The di ssent  does not  acknowl edge t hi s f i ndi ng of  

hi st or i cal  f act  by t he c i r cui t  cour t .   I t  appear s t hat  t he 
di ssent  r ej ect s such f i ndi ng,  but  f ai l s  t o expl ai n why i t  i s  
c l ear l y er r oneous.   See St at e v .  Font e,  2005 WI  77,  ¶11,  281 
Wi s.  2d 654,  698 N. W. 2d 594.  
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i ndi cat e an over dose of  dr ugs.   Accor di ngl y,  t he pol i ce of f i cer s 

had an obj ect i vel y r easonabl e basi s f or  deci di ng t hat  ent r y i nt o 

Pi nkar d' s home was necessar y t o ensur e t he heal t h and saf et y of  

t he occupant s.  

¶36 The anonymous cal l  " ' exhi bi t ed suf f i c i ent  i ndi c i a of  

r el i abi l i t y  t o j ust i f y ' "  concer n f or  t he heal t h and saf et y of  

t he occupant s of  Pi nkar d' s r esi dence and war r ant ed f ur t her  

i nvest i gat i on.   See St at e v.  Rut zi nski ,  2001 WI  22,  ¶23,  241 

Wi s.  2d 729,  623 N. W. 2d 516 ( quot i ng Al abama v.  Whi t e,  496 

U. S.  325,  332 ( 1990) ) .   " [ I ] n cases wher e t he pol i ce r ecei ve a 

t i p f r om an uni dent i f i abl e i nf or mant ,  t he t i p nonet hel ess may be 

deemed r el i abl e i f  i t  cont ai ns ' i nsi de i nf or mat i on'  or  a s i mi l ar  

ver i f i abl e expl anat i on of  how t he i nf or mant  came t o know of  t he 

i nf or mat i on i n t he t i p,  whi ch t he pol i ce i n t ur n i ndependent l y 

cor r obor at e. "   I d. ,  ¶25.   Her e,  t he anonymous cal l er  expl ai ned 

how he " came t o know of  t he i nf or mat i on i n t he t i p, "  i d. ;  

namel y,  t hat  he had j ust  been at  Pi nkar d' s house and wi t nessed 

what  he descr i bed t o Lopez.   Fur t her ,  t he of f i cer s i ndependent l y 

cor r obor at ed t he t i p upon ar r i vi ng out si de Pi nkar d' s r esi dence 

and seei ng t he r ear  door  was st andi ng open,  j ust  as t he cal l er  

descr i bed.  

¶37 I n addi t i on t o i ndependent l y cor r obor at i ng t he 

anonymous cal l er ' s basi s of  knowl edge,  t her eby demonst r at i ng t he 

r el i abi l i t y  of  t he anonymous t i p,  t he door  t o Pi nkar d' s 

r esi dence t hat  was st andi ng open i s s i gni f i cant  f or  at  l east  t wo 

ot her  r easons.   Fi r st ,  t he open door  suggest s  t hat  somet hi ng 

unt owar d may have occur r ed i nsi de t he house and t hat  t he 
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occupant s may r equi r e assi st ance,  i . e. ,  t hat  t he occupant s had 

been vi ct i ms of  a cr i me i n whi ch t he assai l ant  f l ed and l ef t  t he 

door  open or  t hat  t hey had i ngest ed an over dose of  dr ugs and 

wer e not  abl e t o c l ose t he door .   Second,  t he open door  r educes 

an i ndi v i dual ' s expect at i on of  pr i vacy.   I n Bi es,  we not ed t hat  

had t he gar age door  been cl osed,  t he of f i cer  " woul d not  have 

been j ust i f i ed i n openi ng i t . "   Bi es,  76 Wi s.  2d at  472.   

¶38 Af t er  seei ng t he r ear  door  st andi ng t hr ee- quar t er s 

open,  t he of f i cer s '  knocked on t he door  and announced t hei r  

pr esence.   Af t er  wai t i ng appr oxi mat el y 30- 45 seconds and 

r ecei v i ng no r esponse,  t he of f i cer s '  concer n f or  t he heal t h and 

saf et y of  t he i ndi v i dual s was hei ght ened.   I f  t he occupant s wer e 

v i ct i ms of  a cr i me or  had i ngest ed an over dose of  cocai ne and 

t her ef or e wer e unconsci ous,  t hen t he absence of  any r esponse t o 

t he of f i cer s '  knock- and- announce,  coupl ed wi t h t he open door ,  

r easonabl y war r ant ed t he of f i cer s ent er i ng t he r esi dence t o 

ensur e t he occupant s '  heal t h and saf et y.    

¶39 Once t he of f i cer s ent er ed t he house,  f r om t hei r  

posi t i on j ust  i nsi de t he door way,  t he of f i cer s coul d see t hr ough 

t he open bedr oom door .   I nsi de t hat  bedr oom,  t he of f i cer s saw 

exact l y what  t he anonymous cal l er  descr i bed,  t wo occupant s who 

appear ed t o be sl eepi ng.   The of f i cer s l oudl y announced t hei r  

pr esence agai n,  and t he occupant s r emai ned unr esponsi ve.   The 

cont i nued unr esponsi veness of  t he occupant s f ai l ed t o al l evi at e 

t he of f i cer s '  concer n f or  t he heal t h and saf et y of  t he 

occupant s.  
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¶40 Al t hough t hi s coul d have been not hi ng mor e t han a dr ug 

house,  " gi ven t he mul t i f acet ed nat ur e of  pol i ce wor k, "  communi t y  

car et aker  and l aw enf or cement  f unct i ons " ar e not  mut ual l y 

excl usi ve. "   Kr amer ,  315 Wi s.  2d 414,  ¶39.   Si mpl y because 

Osowski  coul d have had subj ect i ve l aw enf or cement  concer ns,  i t  

does not  necessar i l y  f ol l ow t hat  he al so coul d not  have been 

engagi ng i n a bona f i de communi t y car et aker  f unct i on as he 

ent er ed Pi nkar d' s r esi dence.   See i d. ,  ¶30.   To pr ecl ude an 

of f i cer  f r om exer ci s i ng hi s communi t y car et aker  f unct i on anyt i me 

a s i t uat i on i nvol ves an i l l egal  dr ug,  i . e. ,  cocai ne,  woul d 

pr event  of f i cer s f r om r escui ng t hose who have i ngest ed an 

excessi ve amount  of  dr ugs and ar e i n need of  medi cal  assi st ance.   

Such a " r esul t  i s  nei t her  sensi bl e nor  desi r abl e. "   I d. ,  ¶34.   

Accor di ngl y,  we concl ude t hat  t he of f i cer s wer e engaged i n a 

bona f i de communi t y car et aker  f unct i on when t hey ent er ed 

Pi nkar d' s r esi dence.   

i i i .   Bal ance of  i nt er est s 

¶41 The t hi r d st ep r equi r es us t o det er mi ne whet her  t he 

of f i cer s '  exer ci se of  a bona f i de communi t y car et aker  f unct i on 

was r easonabl e.   I d. ,  ¶40.   To make t hi s det er mi nat i on,  we 

bal ance t he publ i c i nt er est  or  need t hat  i s f ur t her ed by t he 

of f i cer s '  conduct  agai nst  t he degr ee and nat ur e of  t he i nt r usi on 

on t he ci t i zen' s const i t ut i onal  i nt er est .   I d.   " The st r onger  

t he publ i c need and t he mor e mi ni mal  t he i nt r usi on upon an 

i ndi v i dual ' s l i ber t y,  t he mor e l i kel y t he pol i ce conduct  wi l l  be 

hel d t o be r easonabl e. "   I d. ,  ¶41.  
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¶42 I n bal anci ng t hese compet i ng i nt er est s,  we consi der  

f our  f act or s:  

" ( 1)  t he degr ee of  t he publ i c i nt er est  and t he 
exi gency of  t he s i t uat i on; 13 ( 2)  t he at t endant  
c i r cumst ances sur r oundi ng t he [ sear ch] ,  i ncl udi ng 
t i me,  l ocat i on,  t he degr ee of  over t  aut hor i t y and 
f or ce di spl ayed;  ( 3)  whet her  an aut omobi l e i s 
i nvol ved;  and ( 4)  t he avai l abi l i t y ,  f easi bi l i t y  and 
ef f ect i veness of  al t er nat i ves t o t he t ype of  i nt r usi on 
act ual l y accompl i shed. "  

I d.  ( quot i ng Kel sey C. R. ,  243 Wi s.  2d 422,  ¶36) .  

¶43 We l ook t o Zi edoni s and Shane Fer guson f or  gui dance on 

appl y i ng t he f i r st  f act or  t o an of f i cer ' s war r ant l ess ent r y i nt o 

a r esi dence.   I n Shane Fer guson,  as we expl ai ned br i ef l y above,  

of f i cer s r esponded t o a 911 cal l  about  a f i ght  and encount er ed 

an i nt oxi cat ed j uveni l e who l et  t hem i nt o t he apar t ment .   Shane 

Fer guson,  244 Wi s.  2d 17,  ¶¶2–3.   Once i nsi de,  t he of f i cer s saw 

sever al  ot her  i nt oxi cat ed j uveni l es,  one of  whom was i l l  and 

vomi t i ng.   I d. ,  ¶4.   The of f i cer s became concer ned about  a 

bedr oom t hat  was l ocked f r om t he i nsi de because t hey f ear ed 

" t hat  addi t i onal  under age per sons wer e i n t he bedr oom,  ei t her  

i l l  or  passed out . "   I d. ,  ¶5.   Af t er  about  30 mi nut es of  

knocki ng- and- announci ng t hei r  pr esence and yel l i ng wi t h no 

                                                 
13 Assessi ng t he " exi gency of  t he s i t uat i on"  under  t he 

communi t y car et aker  except i on t o t he war r ant  r equi r ement  i s 
di st i nct  f r om t he exi gent  c i r cumst ances except i on t o t he war r ant  
r equi r ement ,  whi ch r equi r es " bot h pr obabl e cause and exi gent  
c i r cumst ances [ t o]  over come t he i ndi v i dual ' s r i ght  t o be f r ee 
f r om gover nment  i nt er f er ence. "   St at e v.  Hughes,  2000 WI  24,  
¶17,  233 Wi s.  2d 280,  607 N. W. 2d 621.  
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r esponse,  t he of f i cer s j i mmi ed t he l ock and ent er ed t he bedr oom.   

I d.    

¶44 I n Zi edoni s,  t he of f i cer s r esponded t o a compl ai nt  of  

ani mal s r unni ng at  l ar ge.   Zi edoni s,  287 Wi s.  2d 831,  ¶2.   Upon 

ar r i v i ng at  t he house,  t he of f i cer s encount er ed t wo vi c i ous dogs 

t hat  t hey t r i ed unsuccessf ul l y t o cor r al .   I d. ,  ¶3.   A nei ghbor  

i nf or med t he of f i cer s t hat  t he dogs'  owner  l i ved i n t he back 

por t i on of  t he house and t hat  he was home.   I d. ,  ¶4.   The 

of f i cer s made numer ous unsuccessf ul  at t empt s t o cont act  t he 

occupant ,  i ncl udi ng soundi ng si r ens and ai r  hor ns and usi ng a 

l oud speaker  t o announce t hei r  pr esence.   I d.   Thr ough a gl ass 

st or m door ,  t he of f i cer  t hought  he saw " somet hi ng wr ong wi t h t he 

per son i nsi de. "   I d. ,  ¶5.   Out  of  " f ear  f or  t he saf et y of  t he 

occupant "  t he of f i cer  opened t he unl ocked st or m door  and ent er ed 

t he r esi dence.   I d.  ( i nt er nal  quot at i ons and br acket s omi t t ed) .  

¶45 I n bot h Zi edoni s and Shane Fer guson,  t he cour t  

concl uded t hat  t he of f i cer s r easonabl y exer ci sed a bona f i de 

communi t y car et aker  f unct i on i n t he cont ext  of  a home.   I d. ,  

¶34;  Shane Fer guson,  244 Wi s.  2d 17,  ¶16.   I n compar i ng i t s case 

t o Shane Fer guson,  t he Zi edoni s cour t  not ed t hat  i n bot h cases 

t her e was a s i gni f i cant  publ i c i nt er est  i n ensur i ng t he saf et y 

of  t he occupant s because t he of f i cer s coul d not  ascer t ai n t hei r  

physi cal  condi t i on and " r easonabl y concl uded"  t hat  assi st ance 

was needed.   Zi edoni s,  287 Wi s.  2d 831,  ¶29.   

¶46 The case bef or e us i s anal ogous t o Shane Fer guson and 

Zi edoni s i n t hat  t he of f i cer s ent er ed Pi nkar d' s home out  of  

concer n f or  t he saf et y of  Pi nkar d and hi s compani on.   Fur t her ,  
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as i n Shane Fer guson and Zi edoni s,  t he of f i cer s her e di d not  

know t he physi cal  condi t i on of  Pi nkar d and hi s compani on and 

r easonabl y concl uded t hat  t he s i t uat i on r equi r ed i nt er vent i on.   

See i d.  

¶47 I f  Pi nkar d and hi s compani on had been suf f er i ng f r om a 

cocai ne over dose,  a r easonabl e i nf er ence based on t hese f act s,  

t he of f i cer s wer e pr esent ed wi t h a s i gni f i cant  exi gency,  f or  

ever y passi ng mi nut e coul d have been t he di f f er ence bet ween l i f e 

and deat h.   Thi s  exi gency wei ghs i n f avor  of  concl udi ng t hat  t he 

ent r y of  t he home was r easonabl e.   As Shane Fer guson expl ai ned,  

t he f ear  t hat  an occupant  was sever el y i nt ox i cat ed was an 

exi gent  s i t uat i on wei ghi ng i n f avor  of  t he of f i cer s '  ent r y i nt o 

t he l ocked r oom.   See Shane Fer guson,  244 Wi s.  2d 17,  ¶16.  

¶48 Si nce t he publ i c has a subst ant i al  i nt er est  i n pol i ce 

ensur i ng t he wel l - bei ng and saf et y of  c i t i zens who may be 

suf f er i ng f r om a dr ug over dose or  wer e t he vi ct i ms of  a cr i me,  

and at t ached t o bot h concer ns ar e consi der abl e exi genci es,  t he 

f i r st  f act or  f avor s t he concl usi on t hat  t he of f i cer s '  communi t y 

car et aki ng f unct i on was r easonabl y exer ci sed.   

¶49 I n consi der i ng t he second r easonabl eness f act or ,  we 

assess whet her  t he " ' t i me,  l ocat i on,  t he degr ee of  over t  

aut hor i t y and f or ce di spl ayed' "  wer e appr opr i at e under  t he 

c i r cumst ances.   Kr amer ,  315 Wi s.  2d 414,  ¶41 ( quot i ng Kel sey 

C. R. ,  243 Wi s.  2d 422,  ¶36) .   We f i r st  not e t hat  t he of f i cer s 

di d not  cont r ol  t he t i me of  day or  l ocat i on,  but  wer e r espondi ng 

t o an anonymous t i p.   See Hor ngr en,  238 Wi s.  2d 347,  ¶15.   We 

r ecogni ze t hat  i n Shane Fer guson and Zi edoni s t he amount  of  t i me 
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t hat  passed pr i or  t o ent r y was si gni f i cant .   See Shane Fer guson,  

244 Wi s.  2d 17,  ¶5 ( wai t i ng about  30 mi nut es pr i or  t o ent er i ng) ;  

Zi edoni s,  287 Wi s.  2d 831,  ¶28 ( wai t i ng about  90 mi nut es pr i or  

t o ent er i ng) .   However ,  i n l i ght  of  a mor e sever e medi cal  

concer n at  i ssue her e,  t hat  i s ,  a possi bl e dr ug over dose,  

wai t i ng 30 mi nut es was not  f easi bl e.  

¶50 The cour t  i n Hor ngr en r ecogni zed t hi s.   Hor ngr en,  238 

Wi s.  2d 347,  ¶15.   I n Hor ngr en,  t he of f i cer s wer e r espondi ng t o 

a sui c i de t hr eat  t hat  t he cour t  not ed had obvi ous exi gency.   I d.   

Al most  i mmedi at el y upon ar r i v i ng,  and wi t hout  knocki ng and 

announci ng t hei r  pr esence,  t he of f i cer s ent er ed t he f r ont  door  

of  t he apar t ment .   I d. ,  ¶3.   As soon as t he door  opened,  a 

st r uggl e ensued bet ween t he of f i cer s and Hor ngr en.   I d.   The 

cour t  concl uded t hat  t he i mmedi at e no- knock ent r y was r easonabl e 

i n l i ght  of  t he of f i cer s '  bel i ef  t hat  Hor ngr en " was i n danger  of  

deat h or  physi cal  har m. "   I d. ,  ¶17.  

¶51 The si t uat i on t he of f i cer s f aced her e i s s i mi l ar  t o 

t hat  i n Hor ngr en i n r egar d t o t he ef f ect  t i me had on t hei r  

act i ons.   The of f i cer s bel i eved t hat  t he occupant s of  Pi nkar d' s 

r esi dence wer e " i n danger  of  deat h or  physi cal  har m" ;  t her ef or e,  

i t  was not  unr easonabl e f or  t hem t o wai t  onl y 30- 45 seconds 

pr i or  t o ent er i ng.   See i d.   Fur t her ,  t he of f i cer s exer ci sed 

mor e r est r ai nt  t han t hose i n Hor ngr en i n t hat  t hey l oudl y 

knocked and announced t hei r  pr esence bef or e ent er i ng t he house 

and agai n bef or e ent er i ng t he bedr oom.    

¶52 An addi t i onal  f act or  her e t hat  was not  pr esent  i n 

Hor ngr en,  Shane Fer guson or  Zi edoni s,  i s  t he condi t i on of  t he 
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ent r y door  t o Pi nkar d' s r esi dence.   I t  was st andi ng t hr ee-

quar t er s open,  and t he bedr oom door  was open as wel l .   One coul d 

r easonabl y concl ude t hat  i f  Pi nkar d and hi s compani on wer e abl e 

t o pr ovi de pr i vacy f or  t hemsel ves,  t hey woul d have done so by 

c l osi ng t he ent r y door .   The open door s coul d be r easonabl y 

i nt er pr et ed t o i ndi cat e Pi nkar d' s and hi s compani on' s i nabi l i t y  

t o l ook af t er  t hei r  own i nt er est s.   

¶53 Pi nkar d ar gues t hat  ar r i v i ng at  hi s r esi dence wi t h 

f i ve Gang Uni t  of f i cer s demonst r at es unr easonabl e f or ce and 

over t  aut hor i t y.   We do not  agr ee.   As we have expl ai ned,  an 

of f i cer  i s char ged wi t h bot h l aw enf or cement  and communi t y 

car et aker  f unct i ons.   Kr amer ,  315 Wi s.  2d 414,  ¶32.   " As an 

of f i cer  goes about  hi s or  her  dut i es,  an of f i cer  cannot  al ways 

ascer t ai n whi ch hat  t he of f i cer  wi l l  wear ——hi s l aw enf or cement  

hat  or  her  communi t y car et aker  hat .  .  .  .   Ther ef or e,  f r om t he 

poi nt  of  v i ew of  t he of f i cer ,  he or  she must  be pr epar ed f or  

ei t her  event ual i t y .  .  .  . "   I d.  

¶54 Her e,  t he c i r cui t  cour t  f ound t hat  t he of f i cer s 

ent er ed Pi nkar d' s r esi dence because t hey wer e concer ned about  

t he " heal t h and saf et y"  of  t he occupant s.   Thi s demonst r at es t he 

of f i cer s '  concer n f or  t he occupant s.   However ,  Osowski  admi t t ed 

t hat  Pi nkar d' s house sounded l i ke a " dr ug house. "   Accor di ngl y,  

sendi ng f i ve of f i cer s who bel ong t o t he Gang Uni t ,  whi ch 

per f or ms nar cot i cs i nvest i gat i ons,  was a r easonabl e 

pr ecaut i onar y measur e t o pr epar e f or  anot her  event ual i t y.  

¶55 We f ur t her  not e t hat  t her e i s no i ndi cat i on t hat  any 

of  t he f i ve of f i cer s empl oyed any f or ce or  dr ew t hei r  weapons.   
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The of f i cer s '  sear ch was l i mi t ed t o mi ni mi ze t he i nt r usi on i nt o 

Pi nkar d' s home.   Upon ent r y,  t he of f i cer s '  went  st r ai ght  t o t he 

bedr oom i n whi ch t hey saw t he occupant s f r om t hei r  posi t i on at  

t he door way;  t he of f i cer s di d not  ent er  any ot her  r ooms of  t he 

r esi dence.   Ther ef or e,  we concl ude t hat  t he second f act or  wei ghs 

i n f avor  of  concl udi ng t hat  t he of f i cer s '  exer ci se of  t he 

communi t y car et aker  f unct i on was r easonabl e.  

¶56 Under  t he t hi r d f act or ,  we consi der  whet her  an 

aut omobi l e was i nvol ved i n t he exer ci se of  t he communi t y 

car et aker  f unct i on.   I d. ,  ¶44.   Such a consi der at i on i s r el evant  

because " [ i ] n some si t uat i ons a c i t i zen has a l esser  expect at i on 

of  pr i vacy i n an aut omobi l e"  t han i n hi s or  her  home.   Ander son,  

142 Wi s.  2d at  169 n. 4.   Thi s i s not  a r el evant  f act or  her e 

except  t o r ecogni ze t hat  one has a hei ght ened pr i vacy i nt er est  

i n pr event i ng i nt r usi ons i nt o one' s home.  

¶57 Fi nal l y,  we consi der  t he f easi bi l i t y  and avai l abi l i t y  

of  al t er nat i ves t o ent er i ng Pi nkar d' s r esi dence wi t hout  a 

war r ant .   Pi nkar d ar gues t hat  t he of f i cer s coul d have t el ephoned 

t he house or  checked wi t h t he nei ghbor s t o det er mi ne whet her  an 

emer gency si t uat i on exi st ed.   We agr ee t hat  a number  of  

al t er nat i ves wer e avai l abl e,  but  none wer e f easi bl e i n l i ght  of  

t he c i r cumst ances.   See Hor ngr en,  238 Wi s.  2d 347,  ¶15 ( " Whi l e 

t her e wer e a number  of  l ess i nt r usi ve al t er nat i ves avai l abl e,  

t hose l ess i nt r usi ve means,  under  t he c i r cumst ances i n t hi s 

case,  wer e s i mpl y not  f easi bl e. " ) .  

¶58 I f  Pi nkar d and hi s compani on had i ndeed been v i ct i ms 

of  a cr i me or  wer e suf f er i ng f r om a cocai ne over dose,  bot h 
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r easonabl e i nf er ences based on t hese f act s,  t el ephoni ng t he 

house woul d have been a f r ui t l ess exer ci se because t he 

i ndi v i dual s woul d not  have been capabl e of  answer i ng t he 

of f i cer s '  phone cal l .   Si mi l ar l y,  t he of f i cer s coul d have 

checked wi t h Pi nkar d' s nei ghbor s t o det er mi ne whet her  t hey had 

seen anyt hi ng suspi c i ous;  however ,  t hi s was not  a f easi bl e 

opt i on her e i n l i ght  of  t he exi gency per cei ved by t he of f i cer s.  

¶59 Pr i nci pl es of  r easonabl eness demand t hat  we ask 

our sel ves whet her  " ' t he of f i cer s woul d have been der el i ct  i n 

t hei r  dut y had t hey act ed ot her wi se. ' "   Deneui ,  775 N. W. 2d at  

239 ( quot i ng St at e v.  Het zko,  283 So. 2d 49,  52 ( Fl a.  Ct .  App.  

1973) ) .   I ndeed,  i f  t he of f i cer s had done ot her wi se,  per haps by 

l eavi ng t he scene t o obt ai n a war r ant  or  wai t i ng f or  an 

ambul ance t o ar r i ve,  we ar e convi nced t he ci t i zens of  t he 

communi t y woul d have under st andabl y v i ewed t he of f i cer s '  act i ons 

as poor  pol i ce wor k.   Fur t her ,  " ' [ i ] t  must  be emphasi zed t hat  

t he f act  t hat ,  as i t  t ur ned out ,  no one was i nj ur ed i s of  no 

moment . ' "   I d.  ( quot i ng St at e v.  Hedl ey,  593 A. 2d 576,  582 ( Del .  

Super .  Ct .  1990) ) .   Ther ef or e,  we concl ude t hat  t he f our t h 

f act or  f avor s concl udi ng t hat  t he of f i cer s r easonabl y exer ci sed 

t hei r  communi t y car et aker  f unct i on.  

¶60 Because t hr ee of  t he f our  f act or s wei gh i n f avor  of  

concl udi ng t hat  t he of f i cer s r easonabl y per f or med t hei r  

communi t y car et aker  f unct i on,  t he t hi r d st ep has been sat i sf i ed.    

¶61 Accor di ngl y,  we concl ude t hat  t he of f i cer s '  

war r ant l ess ent r y i nt o Pi nkar d' s  r esi dence const i t ut ed a sear ch,  

t hat  t he of f i cer s wer e engaged i n a bona f i de communi t y  
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car et aker  f unct i on and t hat  t he communi t y car et aker  f unct i on was 

r easonabl y exer ci sed under  t he t ot al i t y of  t he c i r cumst ances.  

D.   Pl ai n Vi ew Except i on 

¶62 Pi nkar d concedes t hat  t he evi dence sei zed i n hi s 

bedr oom was i n pl ai n v i ew.   Mor eover ,  Pi nkar d does not  di sput e 

t hat  i f  we concl ude t hat  t he of f i cer s l awf ul l y ent er ed hi s home,  

t he of f i cer s l awf ul l y sei zed t he i t ems i n pl ai n v i ew.   See St at e 

v.  Johnst on,  184 Wi s.  2d 794,  809,  518 N. W. 2d 759 ( 1994)  ( c i t i ng 

Cool i dge v.  New Hampshi r e,  403 U. S.  443,  465 ( 1971) )  ( concl udi ng 

t hat  wher e an i ni t i al  i nt r usi on t hat  br i ngs t he pol i ce wi t hi n 

pl ai n v i ew of  cont r aband i s l awf ul  under  one of  t he r ecogni zed 

except i ons t o t he war r ant  r equi r ement ,  t he subsequent  sei zur e of  

t he cont r aband i s l egi t i mat e) .   Accor di ngl y,  because we concl ude 

t hat  t he of f i cer s '  i ni t i al  i nt r usi on i nt o Pi nkar d' s home f al l s  

wi t hi n t he scope of  t he communi t y car et aker  except i on t o t he 

Four t h Amendment ' s war r ant  r equi r ement ,  t he sei zur e of  t he i t ems 

wi t hi n pl ai n v i ew was l awf ul .  

I I I .   CONCLUSI ON 

¶63 The di sposi t i ve i ssues i n t hi s case ar e whet her  t he 

of f i cer s '  war r ant l ess ent r y i nt o Pi nkar d' s home came about  

dur i ng t he exer ci se of  a bona f i de communi t y car et aker  f unct i on,  

and i f  so,  whet her  t hat  f unct i on was r easonabl y exer ci sed,  

t her eby per mi t t i ng t he subsequent  sei zur e of  ev i dence t hat  was 

i n pl ai n v i ew.   We concl ude t hat  under  t he c i r cumst ances of  t hi s  

case,  t he of f i cer s '  war r ant l ess home ent r y t o ensur e t he heal t h 

and saf et y of  t he occupant s was under t aken as a bona f i de 

communi t y car et aker  f unct i on,  whi ch was r easonabl y exer ci sed.   
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Accor di ngl y,  t he of f i cer s l awf ul l y sei zed evi dence of  a cr i me 

t hat  was i n pl ai n v i ew.   Ther ef or e,  we af f i r m t he deci s i on of  

t he cour t  of  appeal s.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶64 ANN WALSH BRADLEY,  J.    (dissenting).  The quest i on i n 

t hi s case i s not  whet her  of f i cer s coul d have ent er ed Pi nkar d' s 

r esi dence wi t hout  a war r ant  i f  t hey bel i eved t hat  medi cal  

assi st ance was needed.   Of  cour se t hey coul d have.    

¶65 Rat her ,  t he quest i on i s whet her  t he evi dence t hey 

sei zed dur i ng t hi s war r ant l ess ent r y can be used i n cour t  t o 

secur e a cr i mi nal  convi ct i on.   Thi s evi dence can be used i n 

cour t  i f  t he of f i cer s wer e engaged i n " a bona f i de communi t y 

car et aker  f unct i on"  t hat  was " t ot al l y di vor ced f r om t he 

det ect i on,  i nvest i gat i on,  or  acqui s i t i on of  evi dence r el at i ng t o 

t he v i ol at i on of  a cr i mi nal  st at ut e. "   St at e v.  Kr amer ,  2009 WI  

14,  ¶23,  315 Wi s.  2d 414,  750 N. W. 2d 941.   

¶66 The maj or i t y acknowl edges t hat  t hi s case pr esent s a 

c l ose cal l .   Never t hel ess,  i t  t r ansf or ms a war r ant l ess home 

sear ch execut ed by f i ve ar med member s of  a dr ug uni t  act i ng on a 

t i p about  dr ugs i nt o a communi t y car et aker  f unct i on.   I  f ear  

t hat  t oday' s c l ose cal l  wi l l  become t omor r ow' s nor m.     

¶67 Gi ven t hat  t he except i ons t o t he war r ant  r equi r ement  

ar e t o be car ef ul l y del i neat ed,  I  cannot  endor se t he br oad 

appl i cat i on of  t he communi t y car et aki ng except i on empl oyed by 

t he maj or i t y.   I nst ead,  I  concl ude t hat  t he f i ve dr ug uni t  

of f i cer s wer e not  engaged i n a bona f i de communi t y car et aker  

f unct i on t hat  was t ot al l y di vor ced f r om an i nvest i gat i on of  a 

cr i mi nal  of f ense,  and f ur t her  t hat  t he of f i cer s '  execut i on of  

t he war r ant l ess home sear ch was unr easonabl e because of  t he 

subst ant i al  degr ee of  i nvasi on.   Accor di ngl y,  I  r espect f ul l y 

di ssent .     



No.   2008AP1204- CR. awb 

 

2 
 

I  

¶68 The f act s ar e br i ef l y set  f or t h bel ow.   Addi t i onal  

f act s appear  l at er  i n t he di scussi on.    

¶69 An i ndi v i dual  who wi shed t o r emai n anonymous cal l ed 

t he pol i ce st at i on and r epor t ed t hat  t he t enant s of  t he r ear  

apar t ment  at  2439 Sout h 7t h St r eet  wer e s l eepi ng,  t he back door  

of  t he apar t ment  was open,  and t he t i pst er  obser ved cocai ne,  

money,  and a scal e.   The i nf or mant  advi sed t hat  he had j ust  been 

at  t he apar t ment .   Af t er  r ecei v i ng t hi s t i p,  Of f i cer  Lopez 

cal l ed Of f i cer  Osowski ,  a member  of  t he dr ug uni t ,  on hi s 

per sonal  cel l  phone.   Of f i cer  Osowski  ar r i ved at  t he r esi dence 

wi t h f our  ot her  ar med member s of  t he dr ug uni t .   They f ound t hat  

t he r ear  door  t o t he apar t ment  was about  t hr ee- quar t er s open.     

¶70 Fr om t hei r  vant age poi nt  at  t he door ,  t he of f i cer s 

coul d not  see i nt o t he bedr oom,  and t her e was no i ncr i mi nat i ng 

evi dence i n pl ai n v i ew.   The of f i cer s knocked on t he door ,  

announced t hei r  pr esence,  and wai t ed f or  30 t o 45 seconds.   

Af t er  hear i ng no r esponse,  t hey ent er ed t he apar t ment .   They 

f i r st  went  i nt o t he l i v i ng r oom.   To t he l ef t  of  t he l i v i ng r oom 

was a bedr oom.   They ent er ed t hr ough t he door way of  t he bedr oom 

and f ound Pi nkar d and hi s gi r l f r i end sl eepi ng i n bed.   They al so 

f ound cocai ne,  mar i j uana,  and cur r ency.   Of f i cer s r oused Pi nkar d 

and ar r est ed hi m.   Of f i cer  Osowski  t hen sear ched t he bedr oom 

ar ea,  l i f t ed t he mat t r ess,  and sei zed a r evol ver  t hat  was 

under neat h i t .    

¶71 Upon r evi ewi ng t he f act s,  t he maj or i t y concl udes t hat  

" of f i cer s r esponded t o Pi nkar d' s house because t hey wer e 
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concer ned about  t he ' heal t h and saf et y '  of  t he occupant s. "   

Maj or i t y op. ,  ¶32.   I t  br ushes asi de Of f i cer  Osowski ' s t est i mony 

t hat  he was r espondi ng t o a t i p about  a house t hat  " sounded l i ke 

a dr ug house t o me. "   I t  expl ai ns:  " Si mpl y because Osowski  coul d 

have had subj ect i ve l aw enf or cement  concer ns,  i t  does not  

necessar i l y  f ol l ow t hat  he coul d not  have al so been engagi ng i n 

a bona f i de communi t y car et aker  f unct i on as he ent er ed Pi nkar d' s 

r esi dence. "   I d. ,  ¶40.   Al t hough t he t est i mony does not  r eveal  

t hat  t he of f i cer s wer e concer ned about  t he possi bi l i t y  of  an 

over dose,  t he maj or i t y hypot het i cal l y concl udes t hat  " an of f i cer  

coul d r easonabl y be concer ned t hat  Pi nkar d and hi s compani on may 

have over dosed on dr ugs. "   I d. ,  ¶35.    

¶72 The maj or i t y advances a second hypot het i cal  when i t  

caut i ons t hat  " a t oo- nar r ow vi ew"  of  t he communi t y car et aker  

f unct i on i s undesi r abl e.   I d. ,  ¶33.   I t  expl ai ns t hat  i f  t he 

except i on i s i nt er pr et ed nar r owl y,  of f i cer s wi l l  be " l ess 

wi l l i ng t o di schar ge communi t y car et aki ng f unct i ons"  and wi l l  

i nst ead i nf or m di st r essed ci t i zens:  " Sor r y.   We can' t  hel p you. "   

I d. ,  ¶33 ( quot i ng St at e v.  Hor ngr en,  2000 WI  App 177,  ¶18,  238 

Wi s.  2d 347,  617 N. W. 2d 508) .    

¶73 Undoubt edl y,  of f i cer s who ar e genui nel y concer ned 

about  t he saf et y and wel l bei ng of  occupant s of  a home can and 

shoul d ent er  t o pr ovi de needed assi st ance——even when t hey have 

no war r ant .   I f  t he of f i cer s '  concer ns ar e r eal i zed and t hey 

succeed i n pr event i ng har m,  t hey have per f or med an i nval uabl e 

ser vi ce.   Yet ,  t he maj or i t y pr esumes t hat  of f i cer s wi l l  r ef use 

t o act  i n a car et aki ng r ol e i f  t he evi dence t hat  t hey uncover  
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whi l e car et aki ng cannot  be used t o secur e a cr i mi nal  convi ct i on.   

See maj or i t y op. ,  ¶33.    

¶74 I  do not  agr ee wi t h t he maj or i t y ' s pr esumpt i on.   Ever y 

day,  l aw enf or cement  of f i cer s acr oss t hi s st at e per f or m vi t al  

communi t y car et aker  f unct i ons.   I  bel i eve t hese dedi cat ed 

of f i cer s wi l l  cont i nue t o act  as car et aker s when t hei r  

assi st ance i s needed——even i f  t hey happen upon evi dence t hat  

l at er  cannot  be used t o secur e a convi ct i on.    

¶75 I  l i kewi se cannot  agr ee wi t h t he maj or i t y ' s br oad 

appl i cat i on of  t he communi t y car et aki ng except i on.   A br oad 

appl i cat i on r ai ses t he spect er  t hat  t he except i on wi l l  be 

mi sused as a pr et ext  t o engage i n unconst i t ut i onal  sear ches t hat  

ar e execut ed wi t h t he pur pose of  acqui r i ng evi dence of  a cr i me.   

I f  cour t s ar e not  caut i ous i n appl y i ng t hi s except i on,  t he 

pr esumpt i ve unr easonabl eness of  war r ant l ess home sear ches wi l l  

be under mi ned.      

I I  

¶76 When I  exami ne t he f act s of  t hi s war r ant l ess home 

sear ch,  I  concl ude t hat  t he communi t y car et aki ng except i on does 

not  appl y.   The f i ve member s of  t he dr ug uni t  wer e not  engaged 

i n a bona f i de communi t y car et aker  f unct i on t hat  was t ot al l y 

di vor ced f r om t hei r  l aw enf or cement  f unct i on,  but  r at her  wer e 

conduct i ng a war r ant l ess home sear ch pur suant  t o a cr i mi nal  

i nvest i gat i on.   Fur t her ,  even i f  t he of f i cer s had been engaged 

i n a bona f i de communi t y car et aker  f unct i on,  t hei r  execut i on of  

t hi s f unct i on was not  r easonabl e because of  t he subst ant i al  

degr ee of  i nt r usi on.   I  addr ess t hese concl usi ons i n t ur n.  



No.   2008AP1204- CR. awb 

 

5 
 

A 

¶77 Our  cases have hel d t hat  " i n or der  f or  pol i ce conduct  

t o be uphel d"  under  t he communi t y car et aker  except i on,  " t he 

of f i cer  must  be engaged i n a bona f i de communi t y car et aker  

f unct i on. "  Kr amer ,  315 Wi s.  2d 414,  ¶23.   " Bona f i de"  means 

aut hent i c,  genui ne,  t r ue,  or  s i ncer e.  A communi t y car et aker  

f unct i on i s " t ot al l y di vor ced f r om t he det ect i on,  i nvest i gat i on,  

or  acqui s i t i on of  evi dence r el at i ng t o t he v i ol at i on of  a 

cr i mi nal  st at ut e. "   I d. 1   

¶78 The r equi r ement  t hat  t he exer ci se of  t he communi t y 

car et aker  f unct i on be bona f i de means t hat  t he of f i cer s must  be 

abl e t o ar t i cul at e an obj ect i vel y r easonabl e bel i ef  t hat  ent r y  

i nt o t he home i s necessar y t o pr event  har m.   An of f i cer ' s 

subj ect i ve mot i vat i ons may be consi der ed wi t hi n t he t ot al i t y of  

c i r cumst ances.   I d. ,  ¶27.    

¶79 As we i ndi cat ed i n Kr amer ,  an of f i cer ' s subj ect i ve 

concl usi ons ar e not  di sposi t i ve of  t he i nqui r y.   However ,  t he 

pr et ext ual ,  subj ect i ve mot i vat i ons of  an of f i cer  ar e f act or s 

t hat  " war r ant  consi der at i on"  when pol i ce conduct  t akes pl ace i n 

                                                 
1 I n Kr amer ,  t hi s cour t  expl ai ned how an of f i cer  meet s t he 

st andar d " of  act i ng as a bona f i de communi t y car et aker ,  whose 
communi t y car et aker  f unct i on i s t ot al l y di vor ced f r om l aw 
enf or cement  f unct i ons. "   St at e v.  Kr amer ,  2009 WI  14,  ¶36,  315 
Wi s.  2d 414,  759 N. W. 2d 598.   I t  expl ai ned:  " [ A]  cour t  may 
consi der  an of f i cer ' s subj ect i ve i nt ent  i n eval uat i ng whet her  
t he of f i cer  was act i ng as a bona f i de communi t y car et aker ;  
however ,  i f  t he cour t  concl udes t hat  t he of f i cer  has ar t i cul at ed 
an obj ect i vel y r easonabl e basi s under  t he t ot al i t y of  t he 
c i r cumst ances f or  t he communi t y  car et aker  f unct i on,  he has met  
t he st andar d of  act i ng as a bona f i de communi t y car et aker ,  whose 
communi t y car et aker  f unct i on i s t ot al l y di vor ced f r om l aw 
enf or cement  f unct i ons. "   I d.  
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t he absence of  pr obabl e cause.   Kr amer ,  ¶27 ( c i t i ng Wayne R.  

LaFave et  al . ,  Cr i mi nal  Pr ocedur e § 3. 1( d)  ( 3d ed.  2007) ) .         

¶80 The ci r cumst ances i n Kr amer  pr ovi de a usef ul  

i l l ust r at i on as t o t he k i nds of  s i t uat i ons i n whi ch t he 

communi t y car et aker  except i on shoul d appl y.   I n t hat  case,  a 

pat r ol l i ng of f i cer  st opped t o check on a t r uck t hat  was pul l ed 

t o t he s i de of  t he r oad af t er  dar k wi t h i t s hazar d l i ght s t ur ned 

on.   I d. ,  ¶4.   The of f i cer  expl ai ned t hat  he st opped t o " check 

t o see i f  t her e act ual l y was a dr i ver ,  and t o of f er  any 

assi st ance. "   I d. ,  ¶5.   He expl ai ned,  " when a car  i s on t he 

shoul der  on t he si de of  t he r oad wi t h i t s hazar ds on,  t her e ar e 

t ypi cal l y vehi c l e pr obl ems. "   I d.   As i t  t ur ned out ,  Kr amer  had 

pul l ed over  and t ur ned on hi s hazar ds t o make a cal l  on hi s cel l  

phone——and he was i nt oxi cat ed.  

¶81 On cr oss- exami nat i on,  t he of f i cer  was asked why,  i f  he 

was act i ng i n hi s communi t y car et aker  f unct i on,  he shi ned hi s 

f l ashl i ght  t hr ough t he wi ndow of  t he t r uck and put  hi s hand on 

hi s hol st er ed gun as he appr oached.   The of f i cer  expl ai ned,  " I  

al ways do t hat  f or  saf et y consi der at i ons.   I  don' t  know who i s  

i n t he vehi c l e or  what  t he s i t uat i on di ct at es.   I  am j ust  at  t he 

r eady. "   I d. ,  ¶6.   When asked i f  he t hought  t hat  a cr i me mi ght  

be t aki ng pl ace,  t he of f i cer  r esponded:  " I t  was i n my mi nd.   I ' m 

not  sur e any t i me I  come upon a vehi c l e what  t he s i t uat i on i s,  

so,  yes. "   I d.    

¶82 I t  i s  one t hi ng t o r ecogni ze,  as we di d i n Kr amer ,  

t hat  of f i cer s who ar e per f or mi ng bona f i de communi t y car et aker  

f unct i ons ar e wi se t o avoi d " l et [ t i ng]  down t hei r  guar d and 
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unnecessar i l y  expos[ i ng]  t hemsel ves t o danger ous condi t i ons"  

when appr oachi ng an unknown si t uat i on.   I d. ,  ¶33.   I t  i s  qui t e 

anot her  t hi ng t o l abel  a war r ant l ess sear ch by f i ve of f i cer s of  

t he dr ug uni t  a bona f i de communi t y car et aker  f unct i on sol el y 

because one of f i cer  t est i f i ed t hat  he ent er ed what  " sounded l i ke 

a dr ug house"  t o " check t he wel f ar e of  t he occupant s. " 2    

¶83 Her e,  i n cont r ast  wi t h t he s i t uat i on i n Kr amer ,  t he 

of f i cer s '  act i ons do not  evi nce t hat  t he war r ant l ess home sear ch 

was conduct ed as a bona f i de exer ci se of  t he communi t y car et aker  

f unct i on out  of  a concer n f or  t he saf et y of  t he occupant s of  t he 

house.   I nst ead,  t he of f i cer s '  act i ons i ndi cat e t hat  t hey 

consi der ed t he anonymous t i p pr ovi ded t o be a " compl ai nt "  about  

                                                 
2 The maj or i t y t akes t hi s di ssent  t o t ask f or  f ai l i ng t o 

acknowl edge t he ci r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act .   
Maj or i t y op. ,  ¶34,  n. 12.   I t  asser t s t hat  t he c i r cui t  cour t  
f ound " t hat  t he of f i cer s ar r i ved at  Pi nkar d' s  r esi dence t o 
i nqui r e as t o t he heal t h and saf et y of  t he i ndi v i dual s t hat  wer e 
s l eepi ng. "   I d. ,  ¶34.   Al t hough t he t r anscr i pt  does r ef l ect  t hat  
t he c i r cui t  cour t  made speci f i c  f i ndi ngs of  f act ,  t hi s i s not  
one of  t hem.    

Rat her ,  t he cour t  made t hi s comment  when expl ai ni ng i t s 
r easons f or  suppr essi ng t he gun t hat  of f i cer s f ound under  
Pi nkar d' s mat t r ess.   I t  appear ed t o concl ude t hat  t he of f i cer s '  
sear ch f or  t he gun was i ncompat i bl e wi t h t hei r  st at ed r easons 
f or  ent er i ng Pi nkar d' s home:  " Mr .  Pi nkar d was t hen under  ar r est ,  
i n cust ody,  i n cuf f s,  and t her ef or e,  t he sear ch of  [ Pi nkar d' s]  
l unge ar ea,  as a sear ch i nci dent  t o ar r est ,  I  f i nd i s 
i nappr opr i at e under  t he communi t y car et aker  f unct i on.  .  .  .  I  
under st and t hat  t her e wer e many gr ay ar eas wi t hi n t hi s,  but  t he 
pur pose t hat  t he pol i ce wer e t her e was,  i n essence,  t o i nqui r e 
as t o t he heal t h and saf et y of  t he i ndi v i dual s t hat  wer e 
s l eepi ng.   And so t he Cour t  i s  suppr essi ng t he gun[ . ] "     
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cr i mi nal  act i v i t y and t hei r  subsequent  home ent r y an 

" i nvest i gat i on"  r at her  t han a r escue.    

¶84 The maj or i t y sei zes upon a sni ppet  i n Of f i cer  

Osowski ' s t est i mony dur i ng t he suppr essi on hear i ng t o concl ude 

t hat  " t he of f i cer s r esponded t o Pi nkar d' s home because t hey wer e 

concer ned about  t he heal t h and saf et y of  t he occupant s. "   

Of f i cer  Osowski  t est i f i ed t hat  over  t he phone,  Of f i cer  Lopez 

st at ed he was " concer ned"  about  t he occupant s.   However ,  t her e 

i s not hi ng i n t he r ecor d i ndi cat i ng t hat  Of f i cer  Lopez 

ar t i cul at ed anyt hi ng about  how or  why he was concer ned.    

¶85 Of f i cer  Osowski ' s ment i on of  t hi s pur por t ed concer n 

was br i ef  and ambi guous:    

Pr osecut or :  What  was t he nat ur e of  t hat  i nvest i gat i on? 

Osowski :  I  had r ecei ved a phone cal l  f r om Of f i cer  
Lopez f r om Di st r i ct  6 t hat  st at ed an anonymous cal l er  
had cal l ed hi m and st at ed t hat  t her e wer e t wo 
i ndi v i dual s who appear ed t o be sl eepi ng at  t hat  
r esi dence,  and t her e was cocai ne,  money,  and scal es 
pr esent  t her e.   

Pr osecut or :  Di d Of f i cer  Lopez t el l  you anyt hi ng el se 
about  t he condi t i on of  t he r esi dence .  .  .  or  peopl e 
t her e?   

Osowski :  He di d.    

Pr osecut or :  What  el se di d he t el l  you?   

Osowski :  He sai d t he door  was wi de open,  and he was 
concer ned about  t hem.      

¶86 Of f i cer  Osowski  and Of f i cer  Lopez each wr ot e an 

i nvest i gat i on r epor t  shor t l y af t er  t he i nci dent .   I t  i s  t el l i ng 

t hat  Of f i cer  Lopez' s pur por t ed " concer n"  f or  t he occupant s was 
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not  ment i oned by ei t her  of f i cer  i n hi s i nvest i gat i on r epor t . 3   

Rat her ,  bot h i nvest i gat i on r epor t s st at e t hat  Of f i cer  Osowski  

went  t o t he home t o " i nvest i gat e t hi s compl ai nt . "   

¶87 Af t er  Of f i cer  Lopez r ecei ved t he t i p,  he di d not  cal l  

f or  an ambul ance or  par amedi cs.   Fur t her ,  he di d not  send a 

t r ansmi ssi on over  t he pol i ce scanner  aski ng any of f i cer  i n t he 

ar ea t o dr op by t he apar t ment  t o make sur e ever yt hi ng was okay.   

Rat her ,  he cal l ed Of f i cer  Osowski ,  a member  of  t he dr ug uni t ,  on 

hi s per sonal  cel l  phone and asked hi m t o " i nvest i gat e t hi s 

compl ai nt . "  

¶88 Al t hough Of f i cer  Osowski  st at ed t hat  he " made t he 

det er mi nat i on t o ent er  and check t he wel f ar e of  t he occupant s, "  

he acknowl edged t hat  t her e was no i ndi cat i on t hat  t he occupant s 

of  t he house needed medi cal  at t ent i on.   Fur t her ,  he had no 

knowl edge t hat  t he occupant s of  t he house wer e i n danger :    

Def ense:  [ Of f i cer  Lopez]  di dn' t  t el l  you at  l east ,  or  
at  l east  you had no knowl edge,  t hat  t hese peopl e wer e 

                                                 
3 I n f ul l ,  Of f i cer  Lopez' s r epor t  pr ovi des:   

On Thur sday,  August  24,  2006,  at  appr oxi mat el y 8: 55 
a. m. ,  I  sqd 246A r ecei ved a phone cal l  at  Di st r i ct  Si x 
f r om a ci t i zen who wi shed t o r emai n anonymous.   The 
ci t i zen r epor t ed t o me t hat  i t  was j ust  at  t he 
l ocat i on of  2439 Sout h 7t h St r eet ,  i n t he r ear  
apar t ment .   The ci t i zen st at ed t hat  t he t enant s of  t he 
r esi dence,  " Bi g Boy"  and hi s gi r l f r i end " Amal i a"  
appear ed t o be sl eepi ng and t he back door  t o t he 
r esi dence was open.   The ci t i zen f ur t her  st at ed t hat  
i t  obser ved cocai ne,  money and a scal e next  t o t he 
subj ect s.   I  was unabl e t o i nvest i gat e t hi s compl ai nt  
because of  a pr i or  engagement ,  I  subsequent l y not i f i ed 
Of f i cer  John OSOWSKI  of  t he Cr i mi nal  I nt el l i gence 
Di vi s i on,  Gang Squad.   Of f i cer  OSOWSKI  st at ed t hat  he 
woul d i nvest i gat e t he compl ai nt .    
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i n some medi cal  —— needed some medi cal  at t ent i on;  di d 
t hey?   

Osowski :  Not  at  t hat  t i me.    

Def ense:  He di dn' t  say t hat  t hey wer e i n f ear  of  
somet hi ng happeni ng i nsi de t he r esi dence t hat  i n f act  
woul d j eopar di ze t he saf et y of  t hose peopl e i nsi de?   

Osowski :  No,  he di dn' t  r el ay t hat  t o me on t he phone,  
j ust  t he i nf or mat i on t hat  I  t ol d you.    

Def ense:  He act ual l y i ndi cat ed t o you t hat  i t  was 
basi cal l y a dr ug i nvest i gat i on.   These peopl e ar e 
sound asl eep,  and t her e' s dr ugs and scal es and guns i n 
t her e;  r i ght ?   

Osowski :  He di d not  say t hat ,  no.    

Def ense:  Wel l ,  your  r epor t  i ndi cat es t hat  i n f act  
t hat ' s why you went  t her e i s because t her e appear ed t o 
be cocai ne,  money and scal es t her e?   

Osowski :  That ' s cor r ect .   I t  appear ed t o be —— sounded 
l i ke a dr ug house t o me.    

Def ense:  Of f i cer  Lopez di d not  i ndi cat e t o you t hat  
t her e was some emer gency wi t h r egar d t o t he peopl e at  
t he r esi dence t hemsel ves t hat  needed some t ype of  
medi cal  at t ent i on or  wer e i n some need of  t he Pol i ce 
Depar t ment  r escui ng t hem;  di d he?   

Osowski :  No.        

¶89 Af t er  r ecei v i ng t he phone cal l ,  Of f i cer  Osowski  went  

t o " i nvest i gat e t he compl ai nt "  of  a house t hat ,  he t est i f i ed,  

" sounded l i ke a dr ug house t o me. "   He t ook f our  addi t i onal  

member s of  t he dr ug uni t  wi t h hi m.   Af t er  ar r i v i ng at  t he 

r esi dence,  not i c i ng t he open door ,  and knocki ng and wai t i ng f or  

30 t o 45 seconds,  Of f i cer  Osowski  and t he ot her  of f i cer s deci ded 

t o ent er  t he r esi dence.    

¶90 Per haps t he maj or i t y t aci t l y  acknowl edges t hat  t he 

f act s,  as ar t i cul at ed by t he of f i cer s,  do not  add up t o a bona 
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f i de exer ci se of  communi t y car et aki ng.   The maj or i t y assembl es a 

hypot het i cal  r at i onal e t o j ust i f y appl i cat i on of  t he except i on.   

I t  concl udes t hat  " an of f i cer  coul d r easonabl y be concer ned t hat  

Pi nkar d and hi s compani on may have over dosed on dr ugs. "   

Maj or i t y op. ,  ¶35.  

¶91 Thi s r at i onal e i s t r oubl i ng f or  t wo r easons.   Fi r st ,  

t he of f i cer s never  ar t i cul at ed any concer n about  t he possi bi l i t y  

of  an over dose.   As ment i oned above,  cour t s shoul d consi der  an 

of f i cer ' s subj ect i ve i nt ent  i n eval uat i ng whet her  t he of f i cer  

has ar t i cul at ed an obj ect i vel y r easonabl e basi s under  t he 

t ot al i t y of  t he c i r cumst ances f or  t he communi t y car et aker  

f unct i on.  Kr amer ,  315 Wi s.  2d 414,  ¶36.   

¶92 Second,  an unar t i cul at ed concer n about  t he possi bi l i t y  

of  an over dose can al ways be l at er  i nvoked by a cour t  when 

of f i cer s ar r i ve at  what  t hey t hi nk i s a " dr ug house"  and t he 

i nhabi t ant s f ai l  t o r espond t o t he of f i cer s '  knock.   I f  t hat  

unar t i cul at ed concer n now per mi t s of f i cer s t o ent er  t he home 

wi t hout  a war r ant  and wi t hout  pr obabl e cause,  t hen i t  i s  uncl ear  

what  const r ai nt s r emai n on war r ant l ess home sear ches when t her e 

i s a suspi c i on of  dr ug act i v i t y.  

¶93 The Uni t ed St at es Supr eme Cour t  has caut i oned agai nst  

bl anket  r ul es appl i ed t o cat egor i es of  of f ender s.   " Those 

suspect ed of  dr ug of f enses ar e no l ess ent i t l ed t o t hat  

pr ot ect i on [ pr ovi ded by t he Four t h Amendment ]  t han t hose 

suspect ed of  nondr ug of f enses. "   Uni t ed St at es v.  Kar o,  468 U. S.  

705,  717 ( 1984) .   The maj or i t y ' s asser t i ons shoul d not  be r ead 
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as per mi t t i ng war r ant l ess ent r y of  a home whenever  t her e i s a 

suspi c i on of  dr ug use and t he r esi dent s do not  answer .  

¶94 Under  t he t ot al i t y of  c i r cumst ances,  I  concl ude t hat  

t he f i ve dr ug uni t  of f i cer s wer e not  exer ci s i ng a " bona f i de 

communi t y car et aker  f unct i on"  when t hey ent er ed Pi nkar d' s home 

wi t hout  a war r ant .   Rat her ,  i t  appear s t hat  t hey ent er ed f or  t he 

l aw enf or cement  pur pose of  " det ect i on,  i nvest i gat i on,  or  

acqui s i t i on of  evi dence r el at i ng t o t he v i ol at i on of  a cr i mi nal  

st at ut e. "   Kr amer ,  315 Wi s.  2d 414,  ¶11 ( quot i ng Cady v.  

Dombr owski ,  413 U. S.  433,  441 ( 1973) ) .  

B 

¶95 Even i f  t he of f i cer s '  communi t y car et aki ng had been 

bona f i de,  t he exer ci se of  t he car et aker  f unct i on was not  

r easonabl e.   I n eval uat i ng t he r easonabl eness,  cour t s must  

det er mi ne whet her  " a publ i c i nt er est  or  need t hat  i s f ur t her ed 

by t he of f i cer ' s conduct "  out wei ghs " t he degr ee of  and nat ur e of  

t he r est r i ct i on upon t he l i ber t y i nt er est  of  t he c i t i zen. "   

Kr amer ,  315 Wi s.  2d 414,  ¶40.   Despi t e t he maj or i t y ' s 

concl usi on,  t he bal anci ng t est  i s  not  sat i sf i ed her e.    

¶96 The f act s r eveal  t hat  t he of f i cer s '  ent r y was 

i nvasi ve,  consi st ent  wi t h a dr ug bust  r at her  t han a r escue.   

Fi ve ar med of f i cer s,  al l  member s of  t he dr ug uni t ,  wai t ed 

out si de f or  l ess t han a mi nut e bef or e maki ng a war r ant l ess ent r y 

i nt o Pi nkar d' s home.   Not hi ng i n t he r ecor d suggest s t hat  t he 
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of f i cer s paused t o consi der  l ess i nvasi ve al t er nat i ves. 4  Li t t l e 

i n t he r ecor d woul d suppor t  a publ i c i nt er est  or  need.  

¶97 An i mpor t ant  consi der at i on i n t he bal ance i s t hat  t hi s 

case i s unl i ke t he maj or i t y of  cases addr essi ng t he communi t y 

car et aki ng except i on:  t hi s sear ch i nvol ves t he war r ant l ess ent r y 

of  a home.   I n my est i mat i on,  t he f act  t hat  t hi s sear ch i nvol ved 

a home wei ghs heavi l y agai nst  concl udi ng t hat  t he of f i cer s '  

hi ghl y i nvasi ve sear ch was r easonabl e.    

¶98 I t  i s  not ewor t hy t hat  t he Uni t ed St at es Supr eme Cour t  

has never  ext ended t he communi t y car et aker  except i on t o j ust i f y 

a war r ant l ess ent r y of  a home.   Rat her ,  al l  t hr ee cases 

addr essi ng t he except i on ar e i n t he cont ext  of  i nvent or y 

sear ches of  vehi c l es.   See Col or ado v.  Ber t i ne,  479 U. S.  367 

( 1987) ;  Sout h Dakot a v.  Opper man,  428 U. S.  364 ( 1976) ;  Cady v.  

Dombr owski ,  413 U. S.  433 ( 1973) .   Fur t her ,  l i ke t he Supr eme 

                                                 
4 I t  i s  hel pf ul  t o compar e t he f act s of  t hi s case t o t he 

f act s i n St at e v.  Zi edoni s,  whi ch al so i nvol ved a war r ant l ess 
sear ch of  a home.   2005 WI  App 249,  287 Wi s.  2d 831,  707 
N. W. 2d 565.   Ther e,  t he pol i ce spent  an hour  and a hal f  t r y i ng 
t o cor r al  s i x v i c i ous dogs bef or e t hey ent er ed t he def endant s '  
home.   I d. ,  ¶6.  The cour t  of  appeal s concl uded t hat  t he of f i cer s  
" di d ever yt hi ng t hey coul d t o avoi d ent er i ng t he house" ——t hey 
made numer ous at t empt s t o cont act  t he occupant  of  t he house,  
i ncl udi ng usi ng si r ens,  ai r  hor ns,  and a l oud speaker .   
I mmedi at el y pr i or  t o ent er i ng,  t hey yel l ed l oudl y and banged on 
t he door  f r ame wi t h a met al  bat on f or  over  t wo mi nut es.   I d. ,  
¶27.  
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Cour t ,  t hi s cour t  has never  ext ended t he except i on t o j ust i f y 

war r ant l ess ent r y of  a home. 5  Never ,  unt i l  now.  

¶99 A r easonabl e war r ant l ess sear ch of  a vehi c l e may be 

unr easonabl e i n t he cont ext  of  a sear ch of  a home.   See Car dwel l  

v.  Lewi s,  417 U. S.  583,  590- 91 ( 1974) .   I t  i s  par t i cul ar l y 

t r oubl i ng t hat  t he maj or i t y uses a case i t  deems a " c l ose cal l "  

t o br eak new gr ound and ci r cumscr i be const i t ut i onal  r i ght s.   The 

maj or i t y shoul d heed t he Uni t ed St at es Supr eme Cour t ' s  war ni ng 

f r om over  a cent ur y ago:  " i l l egi t i mat e and unconst i t ut i onal  

pr act i ces get  t hei r  f i r st  f oot i ng .  .  .  by s i l ent  appr oaches and 

sl i ght  devi at i ons f r om l egal  modes of  pr ocedur e. "   Boyd v.  

Uni t ed St at es,  116 U. S.  616,  635 ( 1886) .   

                                                 
5 The maj or i t y asser t s t hat  St at e v.  Bi es,  76 Wi s.  2d 457,  

251 N. W. 2d 461 ( 1977) ,  " necessar i l y  i mpl i es"  t hat  t he communi t y  
car et aker  f unct i on may suppor t  a war r ant l ess home ent r y.   
Maj or i t y op. ,  ¶22.   I t  assumes t hat  because t he communi t y 
car et aker  f unct i on may per mi t  ent r y ont o t he cur t i l age,  i t  woul d 
al so per mi t  ent r y i nt o a home.   Thi s assumpt i on i s di r ect l y 
under mi ned by t he l anguage of  Bi es.      

I n Bi es,  an of f i cer  wal ked behi nd t he def endant ' s gar age t o 
i nvest i gat e a noi se compl ai nt .  Bi es,  76 Wi s.  2d at  461.   The 
cour t  hel d t hat  t he communi t y car et aker  f unct i on j ust i f i ed t he 
of f i cer ' s pr esence behi nd t he gar age on t he def endant ' s 
cur t i l age.   I d.  at  471.   Once he was l awf ul l y behi nd t he gar age,  
t he of f i cer  l ooked t hr ough an empt y door f r ame and saw a st ol en 
cabl e.   I d.  at  472.   The l anguage i n Bi es makes cl ear  t hat  
al t hough t he communi t y car et aker  f unct i on j ust i f i ed t he 
of f i cer ' s pr esence behi nd t he gar age,  i t  woul d not  have 
per mi t t ed t he of f i cer  t o ent er  t he open gar age door :  " The 
of f i cer  coul d see [ t he st ol en wi r e]  f r om hi s posi t i on out si de 
t he empt y door f r ame .  .  .  .   The cabl e was i n pl ai n v i ew. "   I d.  
at  473.   I n Bi es,  i t  was t he pl ai n v i ew doct r i ne,  not  t he 
communi t y car et aker  except i on,  t hat  suppor t ed war r ant l ess home 
ent r y.   
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¶100 For  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent .    

¶101 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce DAVI D T.  PROSSER j oi n t hi s di ssent .  
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